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could earn more if they migrated to Japan and Taiwan. This motivated T_'hai .migrants in this study to
move to these countries, even though they had to take risks if migrating |lleg§lly, Retun?ees from
Malaysia, however, send less money back to their families compared to other migrants. Th.lS m_a?r.be
because they were able to return home more often and carried some money back with them while visiting
home.

In this study, normally Thai migrants in most countries transferred money every one or two
months, depending on how seriously their family members needed funds. As shown in Table 3.3, two
thirds of returnees stated that they remitted money every month. The amount of money remitted ranged
from some hundreds of baht to more than 20,000 baht each time.

[n order to maximize the value of their money, Thai migrants in general preferred saving
money and sending those savings back in a lump sum rather than breaking it into small amounts.
Accordingly, they would send money back every 3 or 6 months. The higher the amount of money, the less
often they remitted.

Some sent their money in a group in order to reduce bank fees. Accordingly, it is not surprising
that some 60% of retumees from Malaysia remitted money every month despite the fact that they could
remit more frequently due to the convenience of home visits (Table 3.4). it was also found that Thai
migrants working in Taiwan, Japan and Singapore remitted more frequently than did those in Malaysia.
Some 95.1%, 75.0% and 82.4% of migrants to these three countries respectively, remitted cash every
month. Only 0.8% of returnees from Taiwan stated that they remitted every 6 months.

It was found that among Thai overseas labor migrants, mailing or asking friends who were
returning home to carry money and goods back were popular methods to send such things to their families
(Warmsingh, 1998). For clothes and electrical appliances, Thai migrants in this study used their friends to
carry the goods back to Thailand. Given the strong ties among Thais, the returning migrants were happy
to do this. Upon returning home, they have two choices. The first is carrying the goods to receivers
directly if they live in the same village or nearby. The other is posting them once they get back. However,
this method is currently under question since the government released a new law in April 1996 regarding
carrying back goods from overseas. This law allows only those staying abroad for more than 2 years to
carry back expensive goods (to the maximum value of 5,000 baht). In other words, Thais who leave the
country for less than 2 years cannot bring into the country goods valued at 5,000 baht or more without
attracting payment of duty. In this survey, however, it can be seen in Table 3.5 that more than half of

migrants preferred remitting cash through banks. Some might remit through their employers (9.0%) or
private financial services in the destination countries (5.7%).

In terms of receivers, it was found that most Thai migrants in this study sent their money to
spouses, accounting for 58.9% of respondents. The rest sent to parents, children, relatives, and to their
own accounts in Thailand, accounting for 31.2%, 5.0%, 4.2% and 0.7% respectively (Table 3.6). Indeed,
receivers could be anyone living in the sending areas. The most preferable, however, seem to be persons
who can go to the bank or post office to withdraw the money. In rural Thailand, senior citizens are more

likely to stay home while the younger tend to work outside the villages. The younger receivers can
withdraw money on the way back home any day.

Pattern of Use of Remittances

The most significant impacts of migration are the economic consequences largely associated
with remittances and savings that migrants bring back (Kearney, 1986). According to Knerr (1996:219),
the impact of remittances on the origin area economy is largely determined by the way the migrants’
families spend them. This section presents the pattern of use of remittances by recipients in the origin
area. Table 7 indicates the main uses made of the money remitted to home areas.

In the rural Thai context, people are often in debt and a major past of remittances is spent on
repaying such obligations. This is evident in this survey since Thai migrants spent almost half of the
money remitted for repaying debts (Table 3.7). It seems that returnees from Taiwan spent more money
remitted (56.3%) on freeing debt obligations than those returnees from other countries who spent money
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remitted for the same purpose, accounting for 28.6%, 53.8% and 20.4% of total remittances from Japan,
Singapore and Malaysia respectively. The rest of remittances tend to be spent on buying houses (10.4%)
and family expenditures (17.1%) according to the needs of family members. It is interesting that returnees
from Malaysia spent 37.0% of money remitted for family expenditures rather than for other purposes.
Unless specified, in fact, goods bought with remittances are shared among several family members, such
as clothes, special foods and other comfort items.

In general, the house reflects not only the high status of owners but it also indicates the wealth
of migrants. Most of them are decorated with expensive fumniture and are equipped with new electrical
appliances, such as a new TV model, VCR and CD players (Warmsingh, 1996, 1998; Singhanetra-
Renard, 1992).

In the case of migrants who want to buy land for cultivating they might have to spend the
money remitted, little by little, to buy such land. As reported in Table 3.7, migrants from Japan spent
12.2% of money remitted to buy land while returnees from Malaysia spent only 4.6% for the same
purpose. Some might spend money in buying a car or light truck for use on the farm and for traveling
around villages nearby. The fact that rural people (who are mostly migrants) are living in quite remote
areas means they need to buy cars or light trucks for the important purposes indicated above. It was also
found that Thai migrants in this study did not spend but saved some 11.9% of remittances. This is a good
tendency since they might need money for emergencies. It was interesting to find that Thai migrants spent
money remitted also for educational purposes as well as for investments. This should bring benefits in the
long term since migrants or family members might be able to obtain higher education and thus get good
jobs in their hometown. The investments include setting up their own business or buying fertilizer for the
farm, which will bring money in the future.

Social Impact of Migration
Occupation Mobility

A clear and direct impact of overseas migration on an individual migrant is his/her occupation
after migration. It was found that 66.6 % of respondents interviewed were farmers after retum. The
number is slightly higher than before leaving but most of them remained in the same kind of job in their
home areas after return (Table 3.8). Some retumees were working in the industrial sector, construction
sites or private offices. These numbers, however, are lower than before leaving. Additionally, the numbers
of those working in restaurants and becoming housemaids were relatively low after return, accounting for
4.4% and 0.2%. Generally, working in these jobs is still common among migrants because the jobs need
no specific skills.

Indeed, the impact of migration on occupation needs to be analyzed through money remittances
and the use they are eventually put to. In this respect, the impact is greater if remittances go to poorer
households than when they are in the hands of richer households who usually deposit them in the bank.
Since many migrants have a dream of self-employment, some migrants tend to spend their money earned
overseas on small businesses, such as grocery stores, bicycle- and motor cycle-repair shops which have
resulted in the creation of local employment opportunities (Warmsingh, 1998; Hugo, 1997).

The results from the survey showed that returnees preferred to set up their own businesses
rather than work as employees. This is evident in that 16.8% of respondents reparted that they have set up
their own business aRter return compared to only 4.2% of migrants having their own business before
leaving.

It is noted that most migrants in this study began working within 3 months after return; 53.6%
were returnees from Singapore and 46.5% from Malaysia (Table 3.9). However, probably due to their
pride, retumee migrants are reluctant to work immediately upon return, so there may be temporary
unemployment among them. It was also seen in the survey that some returnees (21.3%) reported that they
found jobs after one year of return. This is especially the case among returnees from Japan and Singapore,
accounting for 23.5% and 25% respectively.
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For those who found it difficult to find jobs after return, they reported that they c:ould not find
any job because of the economic crisis (41.3%), as there were no vacancies foT them at the time of return.
Some indicated a low level of education (24.0%), not having enough information to apply (8.7%), lack of
any skills in applying for jobs (12.0%), and not having friends to help them (6.0%). The numbers of
migrants reporting these reasons were relatively low (Table 3.10).

Social Status

With respect to social status, it was reported that the impact for most Thai migrants in this
study after returning home was enhanced prestige and social acceptance. In this sense, more than half of
respondents reported that they were holding higher social status after return. Some respondents stated that
their wealth is the most important factor that makes them more respectable. They always appeared to be
better off and were more confident and socially aware than before. On the other hand, some stated that
experiences gained while abroad had made them more confident among those who had stayed behind.
Only a few reported that they were poorer and suffered loss of respect. Some reported their status
remained the same as before moving.

In Table 3.11 it can be seen that Thai migrants returming from the four destination countries
were better off and more experienced after retum. This was particularly true for returnees from Japan who
stated becoming better off (43.9%) after return. Migrants from Taiwan, Malaysia and Singapore also
reported the same, accounting for 26%, 25.6% and 30.0% respectively. Only a few migrants from
Malaysia (1.3%) reported being poorer than before leaving.

It was also found that more females than males reported being looked down on or remained the
same as before leaving. This may be related to the attitudes towards occupations they engaged in while
abroad. Although they had worked in formal sectors, people living in the home area may not have
understood and probably thought they had engaged in sex business.

It should be noted that social prestige in Thailand is closely related to classification among
people. This can be illustrated in a number of ways, such as more money, seniority or higher position. To
understand the different status among rural people in Thaitand. one needs to understand the social context
as well (Warmsingh, 1998b).

In many cases, Thai migrants in this study were invited to be advisors in certain matters. As
seen in Table 3.12, almost 50 % of migrants stated that they often give advice to other people living in the
same area. Most of them were returnees from Malaysia (58%), Singapore (48.4%), Taiwan (43.5%) and
Japan (41.1%). Some 20 %, however, reported in a different way that they had become less popular in
acting as advisors than before leaving. This assistance indicates the social values and norms of the
;ommunity in that those who have seen the wider world are regarded as being among the top people of

e village.

It is noted that Thai migrants generally can also gain more respect by being members of group
affiliation. The central idea is to encourage villagers to help themselves as much as possible while the
government provides a small annuai budget for the development of villages (Hirsch, 1990). Many
affiliation groups are set up according to particular tasks assigned by the government, such as a village
agricultural development group, village cattle feeder group and village irrigation developer group. In
these cases, when the set tasks are completely finished, members of the affiliation will be dismissed.
While being members of such a group, villagers receive no money from the government. The advantage,

nevertheless, is that the members are respected by others. They actually work voluntarily with some
advice from government officers.

) It was reported in this survey that Thai migrants with experience working abroad are more
likely to be members t_)f local afﬁl?ation than before leaving (Table 3.13). This is evident as some
respondents reported being involved in some kind of local affitiations, such as sub-district funeral, village

development, village bank or village committee. Some were the chairpersons of those affiliations and
viltage administrators.
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Skill Development

In terms of skill development, it was found that of the 461 migrants interviewed, 29.5 %
reported that they acquired useful skills while abroad. Among these returnees, most of them, 30.1 %,
learned construction work, such as laying bricks in construction sites {Table 3.14), while 19.9% acquired
welding skill or electrical work (9.65%). These migrants acquired skills through on-the-job training and
through the help of their friends. -

However, skill training was rarely available to Thai migrants in this study while abroad.
Similarly, before moving, few workers acquired skills as set by the requirement of companies abroad. As
found from the survey, very few migrants received training through trial-and-error while abroad.

It is interesting that some reported that they became more patient and less iazy than before
since they had to work under changing situations and needed to solve problems themselves with care and
patience (20.6%). This is the indirect impact of migration that changed migrants’ behavior.

It in noted, however, that engaging in some jobs might result in the ‘de-skill’ of migrants
(Warmsingh, 1998). Higher remuneration abroad is instrumental in encouraging them to accept job
conditions that they would not otherwise have accepted. Many Thai migrants in general were employed in
unskilled jobs when away and thus no new skills were imparted to them. Migrants who worked as
bricklayers in construction sites, for instance, might be required to carry bricks from place to place or to
wash tools after use. Some were assigned to dig holes for constructing concrete bases. Only a few
migrants were promoted to foremen and had the chance of leaming new skills. A few lucky ones were
promoted to foremen and had the opportunity of leaming office work.

Attitude towards Migration

It was reported that some Thai migrants mentioned the disadvantage of working abroad: 54.9
% of respondents expressed some disadvantages while abroad. Most of them stated homesickness: 31.8%
for male and 32.4% for female (Table 3.15). Debt obligations were also the most important disadvantage
of working abroad; some migrants had to borrow money in order to migrate. Some 25.1% of male
migrants and 11.8% of female migrants stated debt obligation as a disadvantage. They stated that they
were in debt because of spending a large amount of money in order to go abroad while they were able to
earn less money than expected.

This is especially the case of returnee migrants from Taiwan and Japan. Some other migrants
reported that it was very hard to adjust to the new environment and they also lost confidence and faced
family problems. Interestingly, most retummees from Japan stated being cheated by employers and
recruitment companies. This is because these migrants were involved in the illegal migration process
causing them to be cheated finally. On the other hand, some 45.1 % reported that they did not find any
disadvantage in working abroad, meaning that migration was somehow worth the investment.

One important effect of overseas migration is that the experience of the: first move often
induces migrants to migrate again. In such circumstances, migrants may view migration as an effective
choice in seeking to advance their prosperity. Hence a culture of migration may deve!op in the area of
origin. In the present survey, it was found that more than two thirds of retumed migrants wished to
migrate overseas again (Table 3.16). This was especially the case among those_who had experienced
migration to Japan (83.9%), Taiwan (83.1%) and Malaysia (36.9%). Paradoxically, those who had
experience elsewhere in Asia were more committed to returning to an Asian destination preferring the
similar context.

When analyzed further to regions, it was found that most Thai migrants i_n this study who
wanted to re-migrate were mostly from the Northern and Northeastern regions, accounting for 92.6% and
85.1% of migrants in each region. When asked about their destination _furthennore, returnees stated that
they preferred moving to Japan since they could eam much higher incomes therf.: than_ in any other
country in Asia. However, some stated that they wanted to leave for any country in Asia. It was also
found that most returnees from Japan want to re-migrate to Japan. This result appears the same as
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migrants who returned from Taiwan. On the other hand, returnees from Malaysia and Singapore wanted
to leave again for Taiwan instead of to the same country they had just returmned from.

When we asked those who did not want to re-migrate the reasons why, most respondents from
Malaysia and Singapore reported that they were poor. Some also stated technically that they necded.to
change their names in order to re-migrate to the same country, thus they did not want _to move again.
Similarly, some returnees stated that they were getting old for working abroad or their visa applications
were rejected.

When asked about opportunity to go abroad again during recession, nearly half of returnees
from the four countries reported that it was very difficult to re-migrate again during the crisis. Less than
5% of respondents stated that they could find jobs easily if they migrated, particularly those returnees
from Japan (5.3%) and Malaysia (5.1%). Some stated that they expected to find some jobs, especially
among returnces from Japan, accounting for 33.3% (Table 3.17).

Income

The income of Thai migrants after retumn is one of the most important impacts of migration
since it reflects the success of going abroad. Table 3.18 shows the percentage of retumees who reported a
higher income than before leaving. However, some 34.1% and 35.2% of migrants from Taiwan and Japan
reported that their income remained the same. This is due to the high migration fee they had to pay in
order to leave, so that they did not have much money left after return. The money they earned after return
was needed to repay debts. It was shown, on the other hand, that some 12.2% of migrants from Taiwan
reported that their income are much decreased compared to migrants from Singapore who reported the
same.

Table 3.19 shows income of Thai migrants in this study before and after return. It was found that 42.1%
of returnees eamed between 1,500 to 3,000 baht a month. The number is relatively low compared to
before leaving, when 46.9% of respondents reported eaming 1,500 to 3,000 baht. Most of them (45.3%)
were returnees from Taiwan (Table 20). This is quite low compared 10 a very high living allowance in
Thailand, reflecting the debt obligation people have before leaving. However, it is interesting that 9.0% of
migrants in this study reported that their income was above 10,000 baht a month compared to only 3.4%
who earned the same amount before leaving. Most of these migrants returned from Japan (15.0%) and
Singapore (9.3%).

In-depth Interviews

Apart from the quantitative data described above, this study collected qualitative information
from some key informants in both survey villages and govenment offices to obtain in-depth information
regarding migration in the sending areas, Respondents were two groups; the first was composed of
officials in villages, sub-districts, districts and provinces; the second comprised respected villagers, such

as village heads and seniors who live in each survey village. The information was analyzed and is
presented below.

In-depth Interview in the Southern Region

Impact on Trends Possibly Caused by Recent Economic Crisis

While probing for such impact, the responses were generally mild because some other factors
that drive out-migration are more prominent, There were problems, such as their livelihood (fishery) that
had been jeopardized by the globalization (industrialized fisheries that are destroying small fisheries) and
had driven them to look for new livelihood abroad for many years. (The nearby seafood packing industry

was alsq suf?‘c‘ring and recently has offered less employment to the villagers, especially men.) The recent
economic crisis has therefore become just an indirect factor for out-migration.

Economic Success
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It is obvious that economic benefit is the main factor for out-migration in the South while
social and ethnic similarities determine choice of the destinations. For the short-term economic
perspective, out-migration can be viewed as successful although there is not yet an improvement in the
recruitment process that would make migrants pay less.

Typical male villagers from the fishing villages interviewed normally start working at 12-13
years of age (after 4 or 6 years of education). They mainly go out in the fishing boats to assist their fathers
daily. By the age of 18, they would normally aspire to work abroad, for better pay, better livelihood, and a
more admirable life. This is also because any family with members working abroad would be considered
as a ‘better-off” family, as manifested by material gains, such as attainment of better clothing, gold
necklaces, motorbikes, house renovations, fishing boats, opening a food shop, and so on. Young male
villagers would very much aspire to try to look for possibilities to go abroad. If they do not have money
for warranty placement (by the village head who receives 20,000 baht refundable warranty from the
potential applicant to work abroad, and in return he has to guarantee the applicant at the district office
which would then issue the border pass required), and other fees, such as passport fee, transportation fee,
and initial pocket money, they would seek to borrow money from other villagers who would lend money
only if the applicant was offered a sound job to ensure the possibility of getting their money back, usually
within 3 months.

However, in the long-term perspective, out-migrant workers neither gain any significant
development nor growth, either in terms of technical know-how or manual skills. Typically, although they
might acquire some material possessions such as a motorbike, they spent up the money eamed in a very
short time and then went back to living as they normally used to. This is especially true for those who do
seasonal jobs like plantation, fishery or construction. For those who returned from other types of jobs,
such as waiters or cooks, they usually opened up a cafe or a food shop in the village, introducing the
village to the consumerism they learned from abroad.

After returning to Thailand, workers normally would resume their original professions: fishery
or plantation. A few would launch into new professions, such as opening up a teashop or cafe or a food
shop in the village. The jobs they resumed are not as sustainable as they should be but the workers are
much more mature (than before they worked abroad).

Many workers could not work on similar jobs while abroad because there the tools and
equipment were not the same as at home. More importantly, the demands in the villages are not the same
as in the receiving country.

Problems Concerning Employment Abroad

Problems that workers from South Thailand encountered seem to be much less severe in
comparison with workers from other parts. These factors were:

-The destination countries were geographically nearer to their home: approximately 100 — 400 km from
home in general, with minimal transportation fee. Workers commuted every 3 or 6 months depending on
types of job, contracts and distance. A border pass has 6 months’ validity, and they had that much time
before they needed to retumn for renewing the pass.

~Apart from language differences, religious and ethnic proximity meant that the workers were less
homesick than other workers who worked in the other countries.

-With some factors such as physical proximity, social proximity, historically good relationship, and the
fact that Thai workers rarely overstay, Thai workers are found to be rather popular compared to the
Filipino, Pakistani and Indonesian peers at work, who tend to overstay, stay permaner.nly or try to
integrate into Malaysian society by intermarriage. This popularity has made Thai workers' life seem to be
easier than workers in other countries.

-The severity of punishment by Malaysian and Singaporean authorities regarding illegal conduct, such as
drug trafficking, drug addiction or violence is weli-known among migrants. This somehow keeps Thai
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workers in line and well-behaved. In return, there is presurably better control and less chaos in Thai
waorkers' circle or community.

During their stay abroad, there were only one or two problems Southern Thai workers in
general encountered in Malaysia and Singapore. Thesc are as follows:

-Though Thai workers were rarely raided in Malaysia due to the general leniency toward Thai workers, or
they did not go around so much as to be arrested by Singaporean authorities, their illegal status made Thai
workers restless or jumpy whenever they saw a policeman,

-Homesickness is natural and had often led to extra-marital relationships among male and female
workers.

-Drugs and violence occurred among the workers.

-Thai workers, though well-received by their employers, when asked if they felt at home or part of society
there, answered in the negative. Obviously, they were stratified by the locals toward the lower social layer
of the society, and as a result, the locals did not mingle with them on equal terms. For this reason, when
Thai workers were asked which country they would prefer to live in, if they could eam equally (botween
country of origin and receiving country), many still preferred Thailand.

-The workers, though sending home money for family expenses, often spent up their money on
entertainment and material attainment as a result of the prevailing consumerism and ended up having no
savings for future investment.

However, the social impact in this aspect is difficult to prove because of the traditional Muslim
religious belief that the men can have four wives at the same time. Therefore, it is difficult to hypothesize
that working abroad might lead to extra-marital relations and hence bring about weaker family
institutions. This is because, firstly, Thai Muslim men may not have more than one wife traditionally;
secondly, it is likely that a weak family institution heavily prevailed or was caused by other factors, such
as the high drug addiction rate among the youngsters, and the single parenting system in the traditional
Muslim family (mainly by mothers, while the fathers' main activitics are going out for fishing. Mothers,
on the other hand, attended village cafes and hung around with peers.). However, it is believed among
married workers that their absence from home has led their teenage children into drug abuse.

Problems after Returning

Time Loss

. After returning from long-term employment abroad, workers do need some time to adjust back
to life at home and to start a new career, especially at this time when the economy is bad and jobs are hard
to find. They said they had to start all over again from scratch. They were absent from home and felt like

losing time abroad as their local career and profession should have been developing, progressing and
become more cstablished, like the other villagers who stayed home.

However, it is not too difficult for the out-migrant to re-intograte into the village, especially
because the distance between the two countries enabled them to visit home more frequently. Therefore,
alienation from their own community was not found.

Self-Confidence Gained

- Asked what is tht? advantage of going abroad besides making money, the outmigrant workers
said that the sense of exploring and expanding their boundary had made them more courageous and more
confident. Afier returning, this had helped them to start some small business in the village.

‘ . Although they did not transfer any know-how from the receiving country, such as cooking, to
Thai society, they had brought into the receiving country Thai cooking know-how. The practice did
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improve their cooking skills while abroad and made them a little more confident in opening up food shops
in the village.

It is noticeable that in the village where people had worked abroad, there are plentiful cafe and
food shops mushrooming, and these have started to compete with each other. The competition has made
food from the shops cheaper. Housewives therefore stopped cooking at home. Children, growing up in the
small village, do not know much about home-cooked meals any more. This supports the fact that the
returnees do not ‘develop’, but rather import the consumerism, out of their limited know-how, without the
ability to initiate niches in the small market.

Imported Value and Culture

It is noticeable that people coming back from Malaysia and Singapore do dress up differently.
Workers, when asked what difference they see between Malaysians and Thais, replied that Malaysians
dressed up neatly and beautifully all the time and they wanted to be the same.

They also appreciate the strict laws and disciplinary authorities of the receiving countries. They
wished Thailand could be the same. They said: ‘..Here in Thailand if you go illegal, you would be put up
in jail for a little while, and soon you come out again to do more misconduct. As long as you have money
for the authorities, you survive well. Unlike Thailand, Malaysian laws is really efficient, and that is very
good...” They wished they could live in the receiving country because of the efficient implementation of
laws, which make living there more orderly. There was one worker though who said he preferred to live
in Thailand because laws were flexible and lenient so that he felt more relaxed.

However, because Thai workers were isolated from the locals of the receiving country who
consider that the workers are at a lower stratum in their society, there was little chance that migrants could
be influenced by the local culture at a deeper level, except for something superficial or obvious, such as
way of dress and so on.

*It should be interesting to probe further the general opinion on this issue, to measure if out-migrants
become culturally inclined towards the receiving country.

Four Case Studies Interviewed in North Eastern Region®
Case Study 1 -Nang

Nang is 35 years old with a daughter and a son, aged 10 and 8 years respectively. She recently
came home from working in a garment factory in Taiwan for 4 months. She paid for the verbal contract of
2-year’s work at 110,000 baht (which included airfare and visa fee) just to be sent back afier 4 months
working in the factory. With the hassles of being investigated by government-officials for three times, she
was lucky enough to get 90,000 baht refund. She heard she was one of 200 workers who were sent back
to the home country, as the factory was downsized by the economy crisis in Asia.

Before her short trip to Taiwan, Nang used to work in an auto shop for two years and !ater ina
carpet factory for three years. Due to economic need in the family, she had to give up her housewife status
to re-enter into the labor market, and was paid 15,000 baht per month in Taiwan. She hoped she could
have her name changed in order to go back to work in Taiwan again.

Asked how life was in Taiwan, she said it was quite good except for the fact that men and
women workers became too easily involved in sexual relationships, regardless of their marital status-. Men
and women workers from the Northeast changed, after arriving Taiwan. They became too opep-mmded,
spending money on fashionabie and ‘exposing’ clothing and became flirtatious. Nang thought it must be
the feeling of being away from home that Thai workers there see_med to be_ less careful about moral
standards. People are worry-free of family responsibitity and lonely in the foreign land, and for example,
there were these barbecue parties that they never had at home; such are some of the factors brought about

2 Case studies were conducted and summarized by Ms. Pranchalee Boodiskulchok
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by this new culture that leads to a lot of broken families at the end.

According to Nang, women workers were much more independent after wquing abroad fox_' a
while: some even chalienged their spouse to divorce. She thinks that with money in their pockets and .w:th
better looks resulting from the life style developed while abroad, women could get their husbands to listen
to them better and consequently they were more confident and self-dependent. While facing their
changing wife, the husbands normally would turn to-parents and in-laws to ask them to talk to their wives
for reconciliation.

Nang thought that though she does not agree with the lifestyle mentioned, she would like to go
back to Taiwan to earn money and send it home, as it was also fun and life was much less monotonous,
compared to life at home. The bad side of it was that her two children were lonely and less happy when
she was away from home, and she was not sure if she could resist the new culture she disagreed with, in
the long run.

Case 2 - Porn

Porn, 35, Mor 3 educated, came back 7 years ago from working in Japan for 4 years. She went
to Japan because she had an uncle who was a Laotian migrant in Japan. Having worked in an auto
accessory factory in Japan, she earned 30,000 - 45,000 baht, al! of which she sent to her parents to build
their house and buy a car. The money however was now spent up. She hoped to be able to go back to
Japan for work again. She met her husband who worked in the same factory in Japan. According to her,
most of the male workers had girl friends in Japan because of the hard conditions there. Asked what is
meant by hard conditions, she said the fact that they were away from home, with no relatives, no support,
the cold weather, the feeling of being lonely were all considered hard. She thought Japan is a good place
to go for the money because the Japanese were nice to them. The Japanese were nice because they were
very polite to people. Asked whether she would like to go again if she had the money, she said no.

Case 3 — Preecha

Preecha, 37, went to Japan in 1990 as a tourist during which he was asked by someone whether
if he was interested to work in Japan. He decided to go and went there to work in a factory, eaming
50,000 baht per month. He did not come back until 5 years later, when he earned 90,000 baht. He said he
rather liked living there because of the good money, system of work discipline, and good experience. He
did not feel like staying on though as, even though the Japanese are very nice and polite, it was just
superficial and official niceties, not out of the heart, he thought. He thinks Thai workers are considered
lower than Japanese, they never think Thais are the same as them, or equal to them. It is clear to him that
the Japanese are xenophobic, Asked if he would like to go back, he said yes. This was because he had
used up his money in his construction contracting business, which was having more difficultiecs nowadays
due to the economic crisis.

the: Preecha met Porn in Japan seven years ago and they had been living together in
Nakornratchasima, while Preecha’s wife, who is ignorant of his living-in status with Pomn, still lives in
Chiang Rai with their 12- year-old son.

Case 4 — Narong

Narong, aged 28, had been working in Japan for 8 years in an IC production plant, eaming
50,000 baht per month. He came back last year with his wife who was sick with a nervous breakdown. As
soon as they arrived, he took her to see a psychiatrist in a local mental hospital where she received
treatments. After 13 months and with a newborn baby, she is already quite back to normal. The main
cause of her breakdown while in Japan was the fact that, though she was working in the same factory as
her husband, she felt quite lonely, very much homesick and missed her father. Although her husband was
with her, his longer work hours had kept him in the workplace most of the time. Besides, she did not have
many Thai women friends there.

With double income while living in Japan, a couple had accumulated quite a large amount of
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money. However, they had spent a huge sum for her father's funeral (200,000 baht) and lent money
without commitment to relatives to buy cars and houses. They feel quite good for being depended upon
among friends and relatives. They are now investing a lot on some pieces of land to convert from rice
fields into fruit orchards.

They both liked Japan and wish to go back. They can't pursue what they have learned in their
jobs from Japan once back home because they would prefer to choose a job with more freedom or being
their own boss. Instead of working in a factory, they can never use the knowledge they learned from
abroad. They think they will work in the fields they had from their ancestors for the rest of their life.

Narong said he is now looking for ways to go back. This is because he felt the weather was too
hot here and he did not like the fact that Thais can't be themselves - meaning Thais are shy, dependent on
others and do as told by society without much of their own thinking. Asked if he would go to Japan alone
without his wife this time, he said he might go back, as it is normal to have sex with others as long as he
is responsible for his family. He did not think though that his wife should do the same as she is a woman.

Conclusion

In this part, the presentation of migration impacts has been made based on existing data
collected from the survey in six provinces of Thailand. This part has examined the extent to which the
impact of international labor migration has affected Thai migrants and their families. Through analysis of
data from the survey provinces, it was found that the absence and the return of family members affect
migrants and the functioning of the family to some extent. Remittances received were spent economically
and productively, although a few spent them in a wasteful manner.

In the short term, the migrants and their families are becoming increasingly dependent upon
remittances. In the long term however, the issue is far from conclusive and remains an important
consideration for policy makers. There are indications that the investment of remittances is resulting in a
more diversified local economy.
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Table 3.1 Have Migrants Ever Sent Remittances while Abroad? (%)

Ever sent/Country Japan Taiwan Malaysia Singapore Total
Yes 100.0 98.4 87.9 99.2 95.9
No 0.0 1.6 12.1 08 4.1
(56) (123) (116) (120) (415)
Total 100.0 100.0 100.0 100.0 100.0
Table 3.2 Total Remittances remitted in One Year from Destination Countries (%) _
Total remittances Japan ~ Taiwan Malaysia Singapore Total
/Country( baht) .
Less than 10.000 3.6 0.0 21.1 2.7 6.5
10.001 - 30,000 0.0 6.6 28.4 284 10.9
30.001 - 80,000 55 3.3 347 34.7 18.5
80.001 - 150,000 10.9 213 12.6 12.6 26.6
More than 150,000 80.0 689 3.2 32 375
(55) (122) (95) (112) (384)
Total 100.0 100.0 100.0 100.0 100.0
Table 3.3 Frequency of Remitting and Amount (%)
Frequency/Amount Less than 5,001 — 10,001 - More than Total
5,000 baht 1,0000 baht 20,000 baht 20,000 baht
Every half a month 6.5 0.0 0.0 0.0 1.5
Every month 66.7 82.8 88.8 80.0 80.4
Every 3 months 204 13.1 28 133 13.5
Every 6 months 1.1 1.0 1.6 1.3 1.3
lrregular 5.4 3.0 0.8 53 33
(93) {(99) {125) (75) (392)
Total 100.0 100.0 100.0 100.0 100.0
Table 3.4 Frequency of Sending and Countries (%)
Frequency/Countries Japan Taiwan Malaysia Singapore Total
Every half a month 0.0 0.0 5.8 0.0 1.5
Every month 75.0 95.1 60.6 824 79.6
Every 3 months 16.1 4.1 221 14.3 13.5
Every 6 months 1.8 08 29 0.0 1.2
Irregular 7.1 0.0 8.7 34 4.2
(56) (122) (104) (119) (401)
Total 100.0 100.0 100.0 100.0 100.0
Table 3.5 Modes of Sending
Modes of Sending Percent
Bank 59.4
Private services 5.7
Friends 7.2
Relatives 20
Recruiters 1.5
Employers 9.0
Migrants themselves (carry back) 152
(401)

Total

100.0
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Table 3.6 Receivers of Remittances

Receivers Percent
Spouse 589
Parents 31.2
Children 5.0
Relatives 42
Own account 0.7
- (401)
Total 100.0
Table 3.7 Spending Remittances
Spending Remittances Japan Taiwan Malaysia Singapore Total
Buy land 28.6 13.9 4.6 9.4 12.2
Buy /repair house 7.1 9.8 8.3 14.5 10.4
Repay debts 28.6 56.3 204 53.8 412
Saving 8.9 7.4 24.1 6.8 11.9
Buy car 5.4 33 09 2.6 2.7
Investment 0.0 1.6 1.9 0.9 1.2
Buy jewelry 1.8 1.6 09 0.0 1.0
Education 8.9 1.6 1.9 0.0 2.2
Family expenditure 10.7 7.4 37.0 12.0 17.1
(56) (122) (108) (1n {403)
Total 100.0 100.0 100.0 100.0 100.0
Table 3.8 Occupation of Migrants (%)
Occupation Before After
Farming 61.2 66.6
Industry 2.8 0.7
Construction 4.0 2.4
Offices 2.8 1.2
Restaurants 12.7 4.4
Housemaid 0.5 0.2
Government 0.5 1.7
Own business 4.2 16.8
Others 6.2 5.8
(425) (410)
Total 100.0 100.0
Table 3.9 Time spent in finding Job after Return (%)
Months/countries Japan Taiwan Malaysia Singapore Total
Within 3 months 29.4 29.4 46.5 53.6 41.0
4 to 6 months 29.4 353 27.9 17.9 279
7 to 12 months 23.5 20.6 18.6 25.0 21.3
13 to 48 months 17.6 14.7 7.0 3.6 9.8
(17) (34) 43) (28) (122)
Total 100.0 100.0 100.0 100.0 100.0
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Table 3.10 Reasons for Difficulty in Finding Jobs (%)

Reasons Percent
Economic crisis 41.3
Low education 24.0
Job does not fit ability 12.0
No friends to help : 6.0
Get old 4.7
Does not have information 8.7
No experiences 2.0
Being cheated 1.3
{150)
Total 100.0

Table 3.11 Different Status after Return (%)

Status/Country Japan Taiwan Malaysia Singapore Total

More respect 474 423 28.8 325 35.7

Better off 439 26.0 25.6 30.0 29.2

Better job 1.8 1.6 38 0.8 22

Less respect 35 0.8 1.9 0.0 1.3

Same as others 3.5 293 38.5 36.7 31.1

Poorer 0.0 0.0 1.3 0.0 04
(57) {123) (156) (120) (456)

Total 100.0 100.0 100.0 100.0 100.0

Table 3.12 Frequency of Returnees Being Advisors (%)

Advise/Country Japan Taiwan Malaysia Singapore Total

Never 21.4 20.2 15.9 20.5 19.0

Very less often 1.8 2.4 3.8 25 2.8

Less Often 23.2 25.8 19.1 221 22.2

Often 41.1 43.5 58.0 48.4 49.5

Very Often 12.5 8.1 3.2 6.6 6.5
(56) (124) (157) (122) (459)

Total 100.0 100.0 100.0 100.0 100.0

Table 3.13 Workers' Involvement in Community Development Work

Work Before After

Not involved 92.0 80.7

Administrator/ Leader 1.6 5.4

Member of Development Groups 6.0 13.0

Not apply 0.4 0.9

Total 100.0 100.0
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Table 3.14 Skills Acquired Abroad

Skills Percent
Plastic work 2.2
Welding 1.9
Pipe line 29
Electrical work 9.6
Construction work 30.1
House work 2.9
Mechanic 5.1
Farming 2.2
Carpenter 2.9
Tailor 1.5
Behavioral change 20.6
(136)
Total 100.0
Table 3.15 Disadvantage of Working Abroad by Sex (%)
Disadvantage/Sex Male Female Total
Homesickness 31.8 324 31.8
Debt 25.1 11.8 23.3
Need adjustment 9.0 59 8.6
Cheated 17.5 20.6 18.0
Bad rumor 5.7 20.6 7.8
Family problem 10.9 8.8 10.6
(2101 (34) (245)
Total 100.0 100.0 100.0
Table 3.16 Re-migration of Returnees {%)
Re-migrate/Country Japan Taiwan Malaysia Singapore Total
Certainly will go 839 83.1 36.9 59.8 61.2
Go 8.9 10.5 24.2 19.7 17.4
Not sure 0.0 1.6 17.8 5.7 8.1
Not going 5.4 2.4 10.2 6.6 6.5
Never consider 1.8 2.4 10.8 8.2 6.8
(56) (124) (157) (122) {459)
Total 100.0 100.0 100.0 100.0 100.0
Table 3.17 Opportunity to Go Abroad during Recession (%)
Opportunity/Country Japan Taiwan Malaysia Singapore Total
Very easy 5.3 0.8 5.1 2.5 3.3
Easy 53 11.3 12.1 4.9 9.1
Not sure 10.5 10.5 11.5 13.9 11.7
Can find some chance 333 258 24.8 16.4 23.9
Very difficult 45.6 51.6 46.5 62.3 52.0
(57) (124) (157) (122) (460)
Total 100.0 100.0 100.0 100.0 100.0
Table 3.18 Attitude toward Income after Return (%) _
Income/Country Japan Taiwan Malaysia Singapore Total
Much decrease 7.0 12.2 3.8 33 6.3
Decrease 21.1 20.3 15.3 14.8 17.2
Same 23 8 34.1 19.7 35.2 28.1
Increase 40.4 29.3 52.2 43.4 42.3
Much increase 8.8 4.1 8.9 3.3 6.1
(57) (123) (157) (122) (459)
Total 100.0 100.0 100.0 100.0 100.0
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Table 3.19 Income after Return

Income/Countries Japan Taiwan Malaysia Singapore Total
(baht) .
Less than 1,500 30.0 29.1 12.0 291 24.7
1,501 - 3,000 25.0 45.3 53.3 37.2 42.2
3,001 - 5,000 10.0 10.5 . 14.7 15.1 12.9
5,001 - 10,000 20.0 7.0 12.0 93 10.8
More than 10,000 15.0 8.1 6.7 93 9.1
{40) (86) (75) (86) (287)
Total 100.0 100.0 100.0 100.0 100.0
Table 3.20 Comparative Income before and after Return (%)
Income (baht) Before After
Less than 1,500 23.1 25.0
1,501 - 3.000 46.9 42.1
3,001 - 5,000 i6.8 12.8
5,601 - 10,000 9.7 10.8
More than 10,000 34 9.0
(381) (287)

Total 100.0 100.0
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The Costs and Benefits of Migration

Chuta Manusphaibool
I. Introduction

The migration pattern in Thailand has shifted from intra-regional to inter-regional pattemn,
especially from the Northeastern region to the Central region. An analysis done by the Thailand
Development Research Institute, (TDRI, 1986), showed that in 1960, only 42 % of all inter-provincial
migrants had moved between regions, whereas 58 % migrated within regions. Between 1965 and 1970,
the percentage of migration between regions had increased to 46 %. This changing trend continued to
1980 when it was revealed that there was more inter-regional than intra-regional migration.

However, during the period between 1970 and 1990, international migration in Thailand had
become increasingly important, when many countries in the Middle East had great demand for foreign
workers from developing countries such as Thailand, the Philippines, and so on. During 1990's there was
decreasing demand for Thai workers among the Middle East countries, while the so called Newly
Industrialized Countries (NICs) like Singapore and Taiwan have had higher demand for foreign workers
due to economic restructuring and socio-demographic transition. International migration from Thailand
then shifted towards the East and Southeast Asia (Manning and Tsay, 1998; Hugo, 1998; Tsay, 1999).

This paper attempts to analyze costs and benefits of migration from the empirical data gathered
from a field survey interviewing 461 Thai workers who had worked in any of the four destination
countries, namely Japan, Malaysia, Singapore or Taiwan during the past decade. A team survey at the
Asian Research Center for Migration conducted the research in 1999.

1. Theoretical and Conceptual Framework

2.1 Migration Theory

Every stream of migration is considered by both economists and demographers to be a
response of the human organism to economic, demographic and social forces in the environment of both
origin and destination areas. People tend to migrate when they expect higher economic and social
opportunities at the destination than in the original places.

There are various approaches or models to explain the migration decision; the three well-
known models are the General Theory of Migration, the Gravity Model and the Neoclassical Model.

2.1.1 General Theory of Migration

The first empirical generalizations or so called “Laws” of migration were developed by
Ravenstein (1885; 1889). The laws of migration could be summarized in the form of five basic
propositions:

1) The rate of migration between two points will be inversely related to the distance between these two
locations.

2) People tend to move by stages, that is, they tend to move first toward ncarby towns (_inn-a-prgvinc_ial)
and eventually towards the most rapid growing cities, i.e. inter-regional and intemational migrations
in that order.

3) For every stream of migration, there will always be a counter-stream of reverse migration, so that the
“net" is always less than “gross” migration between these two points.

4) The natives of towns have a lower propensity to migrate than those people in the rural parts of the
country.
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5) The economic motive is always predominant among the factors influencing the decision to migrate.

Lee (1966) developed a useful schematic diagram to explain the‘ determinant factors wtnch
influence the decision to migrate and the migration process. He also introduced the uncertainty,
expectations and risks as important elements in the migration process.

2.1.2 The Gravity Model

The Gravity Model approach to explain the migration process is derived from a probability
point of view, resembling physical gravitation (Isard, 1960). Generally, this model can be regarded as the
first formal model to interpret migration behavior. It is utilized to present a cross-sectional picture of the
micro-level interaction relationship among the regions that are theoretically stationary with respect to
time. space and direction. These stationary assumptions exist because the migration gravity model is
derived from the law of physical gravitation in which time, space and direction can be controlied. (Miller,
1972)

2.1.3 The Neoclassical Model

The final approaching model to explain the decision to migrate is the Neoclassical Model.
Migration in the Neoclassical General Equilibrium Theory is based on the wage differential between
origin and destination places. [t says that labor will migrate from the low wage to the high wage regi
until real wages are equalized, with the assumption of a comparative static framework, homogenet
labor, constant returns to scale, zero migration costs and perfect competitive labor market.

However. due to the restnicting assumptions in the real worlkd, some empirical studies hav
modified versions of the theory, drawing upon additional variables to correct for the distortion of perfec.

competition, retaining wage diftferential as the key determinant and relying on the labor market
adjustment.

A modified version of the Neoclassical General Equilibrium and the new economic theory of
migration (Stark 1991) might be a suitable alternative approach in accounting for the migration of Thai
workers. In this perspective, the decision unit of migration is the househoid. Household members
collaborate by sending familial members out as a means of minimizing household risks and loosening
market constraints. In sharp contrast to the cost-benefit calculation of human capital theory, the new

economics of migration theory views migrations as triggered by the household feelings of relative
deprivation (Tsay and Lin, 1999).

Apart from the household decision, a study of Harrio and Todaro (1970) also postulated that a
person tends to migrate if his/her expected gain in income from the move is greater than his /her expected
costs of migration. This model tends to be a decision criterion for a person to migrate. A person’s age,
however, also affects the present value of the expected benefit because the older a person is, the fewer the
years before retirement. Furthermore. age also influences costs of moving. Older people usuailly have
greater costs than younger ones because of larger families and a greater accumulation of assets in the
origin place. Besides. opportunity costs of the older tend to be greater than the younger. The distance of
the move is also a determinant factor of migration because of greater uncertainty associated with longer
distance from the origin. The farther a place is away from home, the greater is the lack of knowledge of

Job opportunities. Traveling cost of a return visit and the volume of return trips that could be made might
affect the migration decision.

In summary, Todaro’s basic migration model mentions four essential features as follows:

1) Migration is stimulated primarily by rational economic consideration of relative costs and benefits,
not only in financial but also in psychological terms.

2) The decision to migrate depends on “expected” rather than “actual” real wage differential, where the
“expected” differential is determined by the interaction of two variables, the actual wage differential
and the probability of successfully obtaining employment in the modern sector.

3) The probability of obtaining a job is inversely related to the destination unemployment rate.
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4) Migration rates in excess of job opportunity growth rates are not only possible but also rational and
probable in the face of continued positive expected income differentials.

However, a systematic view of the decision to migrate as an investment was given by Sjaastad
(1962). According to Sjaastad, if the present value of all future monetary returns (benefits) from moving
exceed the monetary costs of migration for an individual, then it is rational for that person to migrate.

He defines the private costs into two terms, namely monetary and non-monetary costs. The
former is defined as the increase in expenditure for food, lodging and transportation incurred due to
migration. The latter costs include the opportunity costs or earnings foregone while traveling, searching
for, learning and “psychic cost” involved in leaving a familiar environment, family, relatives and friends,
and adapting to a new environment.

The private returns consist of the positive or negative returns or increments to the earning
stream obtained through migration, price changes and the changes in the costs of employment. Non-
monetary returns would depend on whether the migrant’s preference for his/her new locality as compared
to his/her cld, is positive or negative.

Thus, it is appropriate to modify the above-mentioned theoretical models to explain migration
decisions of Thai workers and to analyze costs and benefits of their moves.

2.2 Conceptual Framework of the Study
The main focus of this study is on the comparison between private costs incurred because of

migration and private returns (benefits) or the real eamning stream obtained through migration. The
conceptual framework of this research is presented in the following diagram:
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L. Costs of Migration

The estimated costs of migration are based on data from responses of the r_espondents in the
field survey conducted in 1999. This study classified costs of migration into two major categories, i.e.
average fixed cost of migration process and average variable cost at the destination countries.

3.1 Fixed Cost of Migration

Almost all the Thai migrant workers responded that they had to pay for certain fixed costs to
migrate. The predominant costs are presented in an equation form as:

EC, =Cq + Cn+ Cn+ Cpuy+ Cpsevvvnen.. .. (N

Ce = Traveling cost from origin to destination
countries

Cp = Accommodation on arriving at the destination
countries

Cp = Expenses to obtain Visa

Cu = Brokerage Fees paid to placement agencies

Ces = Other expenses, i.e. skill test, medical check-up, etc.

An analysis of the empirical data demonstrates that Thai migrant workers to Japan pay the
highest amount of fixed cost which accounted for an average of 221,109 baht per person, white those who

migrated to Taiwan, Singapore and Malaysia paid at the average amount of 142,281 baht, 111,285 baht
and 26,529 baht, respectively (Table 1).

Table 1. Average Fixed Costs of Migration
Unit: baht

Destination/ Average Costs Japan Taiwan Malaysia Singapore
Traveling (Cy)) 32,292 41,938 727 26,833
Accommodation (Cp) 2,600 22,500 814 4,300
Visa (Cg) 11,217 10,178 1,088 10,337
Brokerage (Cp) 175,000 65,765 23,100 68,615
Others (Cgs) - 1,900 300 1,200
n
Total (D" Cu) 221,109 142,281 26,529 111,285
i=1

Table 1 shows that brokerage fee is the greatest burden for Thai workers who are seeking
employment in other countries. In practice, they can pay either a lump-sum amount or by installment
arranged by the placement agencies. Hence, about 38.8% of the respondents had been in debt due to this
high fixed cost for migration process. Traveling cost is also significant for those who migrate to Japan,
Taiwan and Singapore. However, the finding reveals that other expenses, e.g. skill testing and medical

check-up fee, do not contribute much to the total cost. The main reason could be that placement agencies
might absorb such expenses in their brokerage fee.

3.2 Average Costs at the Destination Countries

Expenses incurred by Thai migrant workers during living in the destination countries are also

estimated in this study. They are calculated on a monthly basis. The equation form of average monthly
expenditures is presented in the following:
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2.C =Cu+ Cu+Cu+Cy+Cu+ ...... (2)
where;
Ca = expenditure for food
Cvx = transportation cost
Cih = recreation and leisure expenses
Cw = communication cost, e.g. post, telephone, etc.
Cws = rent paid for accommodation

The estimated average expenditure per menth of Thai migrant workers at the destination varied
from country to country. This may be due to differences in the cost of living in each country.

Table 2 shows that those who lived in Japan paid the highest average expenses per month
which amounted to 28,645 baht or 343,740 baht per annum, while those who lived in Taiwan, Singapore
and Malaysia spent the amounts of 11,428 baht per month or 137,136 baht per annum, 7,222 baht per
month or 86,664 baht per annum, and 6,526 baht or 778,312 baht per annum, respectively.

Table 2. Average Expenditure at the Destination Countries
Unit: baht

Destination/Exp. Item Japan Taiwan Malaysia Singapore
Food (C,,) 7.920 2,063 2,139 2,379
Transportation (C,,) 4,693 1,123 892 2,431
Recreation/Leisure (C,3) 7,795 2,693 1,491 1,800
Communication (C,4) 3,773 3,219 822 621
(Post, Telephone)
Rent (C.5) 4,464 2,330 1,182 -
Average Cost/Month 28,645 11.428 6,526 7,222
n
( Z Cvi /Month)
i=1
Average Cost/Annum 343,740 137,136 78,312 86,664
n
( Z Cuv/Annum)
i=1
IV. Returns to Migration

As mentioned in the conceptua! framework, the migration decision either by individuals or by
househoid unit is predominantly economic rationale. An empirical analysis finds that Thai migrant
workers have perception value of the rate of retums (benefits) to migration. The ‘retumns are classified
into two categories, namely monetary benefits and fringe benefits.

4.1 Monetary Benefits

The analysis of rate of returns to migration is based on only money benefits that Thai migrant
workers gain from their employment. The stream of returns is calculated from the following equation:

Z B =by +b2 i 3)

where:
b, = regular wage per month

b, = overtime per month

According to the respondents, the average regular wage per month of Thai workers who worked
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in Sapan was the highest which amounted to 39.840 baht. An average 0vgnime payment was _around
11.704 baht per month. Thus. average total annual income of Thai workers in Japan was apprpxnmately
618.636 baht. The second highest annual income was eamed by those who worked in Taiwan, and
amounted to 259,188 baht per annum. It was followed by Singapore and Malaysia where the average
annual income eamned by the workers was about 113,076 baht and 94,080 baht, respectively (Table 3).

Table 3. Average Returns to Thai Migrant Workers

Unit: baht
Destination/ Average Returns Japan Taiwan Malaysia Singapore
Regular wage/month 39,849 i4.635 7.840 9,423
Overtime/month 11,704 6,964 1,504 3,312
Average Income/Month 51,553 21,599 9,344 12,735
n
Z BviMonth
im1
Average Income/Annum 618,636 259,188 112,128 152,820
n
Z Bvi/Annum
t=1
4.2 Fringe Benefits

Apart from monetary benefits, Thai migrant workers were entitled to other fringe benefits from

their employers in the destination countries. Major benefits mentioned by Thai migrant workers are
demonstrated in an equation form as:

2.8,

=bp +bp tbp (C))
where:
by = insurance coverage per claim
b = accident coverage
b = death claim

The provision of these fringe benefits is for job security. The analysis of costs and benefits of

migration did not impose these benefits into the monetary benefits. The amounts of fringe benefits are
revealed in Table 4.

Table 4. Fringe Benefits to Thai Migrant Workers
Unit: baht

Destination/ Benefit types Japan Taiwan Malaysia Singapore
Insurance coverage/claim(by) 13.000 8.530 1.740 1,708
Accidental coverage(bp) 352,450 234,082 4,833 28|.928
Death claim (by) 245,000 553.462 20,000 352:6|0
n
Z Ba 610.450 796,074 26,573 636,246
t=1
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V. Comparative Costs and Benefits of Migration

Due to the cross-sectional data collected from the field survey, an analysis of costs and benefits
in terms of present value will be made according to certain given assumptions. This section is mainly
focused on a comparison of average cost of migration and average benefit or income per annum of Thai
migrant workers. Migrant workers tend to migrate when benefits exceed costs of migration:

. n n
Or Z Bmi > z Cyi
i=1

1= 1=1

Table 5 shows the comparative average costs and benefits of migration. It seems that average
earnings of Thai migrant workers exceed average costs in every destination country.

Table 5. Comparative Average Costs and Benefits

Unit: baht
Destination/ Benefit and Costs Japan Taiwan Malaysia Singapore
Average Income/Annum 618,636 259,188 112,128 152,820
(D Bm)
343,740 137.136 78,312 86,664
Average Cost/Annum( Z Cv)
n n 274,896 122,052 33,8106 66,156
ZBml > Z Cvl
i=1 i=1
n 221,109 142,281 26,529 111,285
Average fixed cost (Z Ca)
i=1
Net Returns to Migration 53,787 (20,229) 7,287 (45,129)

However, when taking average fixed costs (E l,C.—.) into account, Thai migrant workers in Japan

and Malaysia were better off since their annual benefits exceeded their fixed cost for migration process.
The worst were those who were employed in Singapore and Taiwan and their net retums were much less

than their annual incomes. They had to cover up by extending their work contracts or do overtime (OT)
work in such countries.

VI Benefit-Cost Analysis

This analysis is based on the streams of benefits and costs of migration in five years. The
calculation of both streams is formulated under the following assumptions:

. The annual incremental of average benefit and costs is allowed for at 10 % in every single year.
This analysis excludes fringe benefits and benefits from remittances.

2. Average fixed cost occurred in the first year only.

3 Income foregone or opportunity cost of each migrant is averaged at 3,717 baht per month or 44,604
baht per annum. This figure was derived from the interviewing in the field survey and is assumed to
increase at the rate of 10 % per annum. The same amount of income foregone is imposed to the
average costs of migration to every destination country.

4.  The discount rates of 8 % and 12 % are postulated in this analysis.

S.  Net present value (NPV) and benefit-cost ratios are calculated so that the migration decision could
be set on the grounds of these ratios. Generally, the possibility to migrate would be greater when the
benefit-cost ratio is greater than 1 or NPV is positive. On the contrary. workers may be reluctant to
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move when the ratio is less than 1 or NPV is negative.

6.1 Benefit-Cost Ratios of Migration to Japan

According 1o the above-mentioned assumptions. the B/C ratic of m:.grauon to Japan is 1.44
when discount rate is 8% and the ratio would be 124 when the discount rate is 12 %. All the expenses
could be covered if each migran: stayed in Japan for 3 years {Tabie 6).

Tabile 6. Benefit-Cost Ratios of Migration to Japan

Year | Year 2 Year 3 Year 4 Year 5 ZB"ZC'
Average Income 61863600 | 680.499.60 | 74854956 | B23,404352 | 905.74497 3,776,834.65
PVB (8%) S7TIR56.94 | S83.1BB.16 | 59434835 | 60520232 | 61590658 2,971,502 35
PVEB (12%) R52 441 G5 | S42358.1B | 532.96729 | 352368527 | 513.557.40 2.665,010.09
Average Cost 34374000 | 378.114.00 | 41592540 | 45751794 | 50326973 2,098.567.07
Average Fixed 221.109.00 0.00 0.00 0.00 0.00 221,109.00
Cost
Income Foregone 44 604 00 49 064.40 53.970.40 59367.92 65,304.72 272311.88
PVC (8%%) 564353 .48 366,051 .80 373.097.61 379911.11 3B6.630.63 2,070,084.72
PVC (12%) 544241 53 340 461.18 33456612 328.739.4] 32238171 1.870,389.95
NPV (B%%) 8.503 .45 217.09627 221.250.74 225297121 22927595 1,348 268 28
NPV (12%) 8.200.42 201.897.00 198.401.16 164,945 R6 191.175.68 2.142 888 40
B-C Ratio (8%%) 1.44
B.C Ratio (12%) 124
6.2 Benefit-Cost Ratios of Migration to Taiwan

Ahthough the first year average variable costs and average fixed cost for Taiwan are considered
reiarively high. if each migrant in Taiwan is able to extend his or her stav for the penod of 5 years, the
benefit-cost ratios would be 1.24 and 1 23 for the discount rates of 8% and 12% respectively. Therefore,

net present value (NPV) or benefit over cost is positive so that migrants may consider migrating 1o
Taiwan and stayvinz for 5 years.

Table 7. Benefit-Cost Ratios of Migration to Taiwan

Year |

Year 2

>8,> G

Year 3 Year 4 Year 5

Average Income 259.188.00 | 285.106.80 | 313.617.48 | 344979323 | 379.477.15 | 1.582.368.66
PVB (8%%) 240.008.09 | 24433653 | 249.012.28 | 253559.73 | 25804446 | 1,244,.96109
PVB (12%) 23145488 | 227230.12 | 22329565 | 2190.406.79 | 215.16354 | 1,116.550.98
Average Cost 137.136.00 | 150.849.60 | 16593456 | 182.528.02 | 200.780.82 636,448 .48
Av ixed

pAverage P 142.281.00 0.00 0.00 0.00 000 | 14228100
Income Foregone 44,604 .00 49.064 40 §3.970.84 59,367.92 65.304.72 27231188
PVC (8%) 300.043.45 | 17132630 | 174,604.89 | 177.79352 | 180.938.16 | 1.004.70632
PVC (12%) 289.350.75 | 15933146 | 15657264 | 15384582 | 150,870.50 909.971.17
NPV (8%) 6003536 | 73.01023 [ 7440739 | 7576622 | 77.10630 240254.78
NPV (12%) -57.895 87 67.898 66 66,723 .00 6556097 64293 .05 206.579.81
BC Ratio (8%) 124

B'C Ratio (12%)

123
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6.3 Benefit-Cost Ratios of Migration to Malaysia

Taking income foregone into account, benefit-cost ratios of migrants who migrate to Malaysia
should be the worst. The ratios were 0.88 and 0.87 for the discount rates of 8 % and 12 %, respectively.
Migrant workers should consider finding jobs in Thailand rather than migrating to Malaysia. However,
the decision to move may not depend on financial or economic grounds but may be based on job

opportunity and information as well.

Table 8. Benefit-Cost Ratios of Migration to Mala)-rsia

Year 1 Year 2 Year 3 Year 4 Year 5 z Bi, Z G
Average Income 112,128.00 123,340.80 | 135,674.88 | 14924237 | 164,166.60 684,552.65
PVB (8%) 103,830.53 105,703.07 | 107,725.85 109.693.14 111,633.29 538,585.88
PVB (12%) 100,130.30 98.,302.62 96,600.51 94918.15 93.,082.46 483,034.04
Average Cost 78.312.00 86,143.20 94,757.52 104,233.27 114,656.60 478,102.59
Average Fixed 26,529.00 0.00 0.00 0.00 0.00 26,529.00
Cost
Income Foregone 44,604.00 49.064.40 53,970.84 59.367.92 65,304.72 272,311.88
PVC (8%) 138,386.07 115,872.91 118,090.32 120,246 .88 122,373.69 614,969.87
PVC (12%) 133,454.39 107.,760.46 105,894.59 104,050.36 102,038.07 553,197.87
NPV (8%) -34,555.54 -10,169.85 -10.364.46 -10,553.74 -10,740.40 -76,383.99
NPV (12%) -33,324.08 -9,457.84 -9.294.08 -9.132.21 -8,955.60 -70,163.73
B/C Ratio (8%) 0.38
B/C Ratio (12%) 0.87
6.4 Benefit-Cost Ratios of Migration to Singapore

In the case of Singapore, the benefit and cost ratio was equal to | when employing a discount
rate of 8 %. The ratio is less than one for the discount rate of 12 %. Therefore migrant workers would
not be any better off to work in Singapore. Meanwhile, when considering benefits and costs at the rate of

12 %, migrant workers in Singapore were most likely worse-off.

Table 9: Benefit-Cost Ratio of Migration to Singapore

ZBi,ZCi

Year | Year 2 Year 3 Year 4 Year 5

Average Income 152.820.00 | 168,102.00 | 184,912.20 | 203,403.42 | 223.743.76 932.981.38
PVB (8%) 141,511.32 | 144,063.41 | 146,820.29 | 149,501.41 152.145.76 734,042 29
PVB (12%) 136.468 26 | 133,977.29 | 131,657.49 | 129,364.58 | 126.862.71 658,330.33
Average Cost 86.664.00 95,330.40 | 104,863.44 | 115349.78 | 126,884.76 529,092.38
Average Fixed 111,285.00 0.00 0.00 0.00 0.00 111,285.00
Cost

Income Foregone 44,604.00 49,064.40 53,970.84 59.367.92 65,304.72 272,311.88
PVC (8%) 224.604.08 | 123,746.34 | 126,114.42 | 128.417.52 | 130.688.85 733,571.21
PVC (12%) 216,599.83 | 115,082.66 | 113,090.01 | 111,120.46 [ 108.971.43 664,864 .39
NPV (8%) 83.002.76 | 2031707 | 20.705.87 | 21,08400 | 21.4569] 37108
NPV (12%) -80,131.57 18,894.64 18.567.48 18,244 11 17.891.28 6.534.06
B/C Ratio (8%) 1.00
B/C Ratio (12%) 099
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VII. Social Benefits

Almost all Thai migrants in the sample size claimed that they sent remittances home through
remittance agents, usually on a monthly basis. Such remittances might be considered in term of social
benefits since the country gains from foreign exchange earnings.

The remittances were utilized, in order of priority, for paying off the family’s debt, daily
expenses and household possessions. Table 6 shows the remittances were spent for various household
possessions, such as land and houses, vehicles like motorcycles, trucks, farm trucks and cars. Many used
the remittance money for TVs, refrigerators, electrical appliances and other goods.

The highest amount of remittance was from Thai migrant workers in Japan, which amounted to
1,690,310 baht, followed by Thai migrant workers in Taiwan, Singapore and Malaysia, who remitted
sums of 884,267 baht, 725,288 baht and 149,479 baht, respectively.

Table 10. Remittances Classified by Household Possessions
Unit: baht

Destination/ Household Japan Taiwan Malaysia Singapore
Possessions
Land (R)) 239,786 236,783 10,000 221,500
House (R;) 329,091 235,855 73,333 134,828
Motorcycle (R;) 53,946 33,639 27,619 41,458
Truck (Ry) 324,888 277,000 - 185,000
Farm Truck (Rs) 318,166 46,500 - 63,750
Car (Rg) 337,500 - 6,000 31,000
TV (R2) 27,156 11,869 8,688 12,759
Refrigerator (Rg) 10,656 12,283 8,222 10,107
Electrical appliances {Ro) 26,262 12,488 5,367 12,219
Other goods (R,p) 22,859 17,850 10,250 12,667
n
Total ( Z Ri) 1,690,310 884,267 149,479 725,288
=1

VIIL. Concluding Remarks

The findings from this study have reflected a certain picture of costs and benefits of migration.
Theoretically, the wage differential between origin and destination is the key factor that determines the
migration decision of individual and household. Practically, a comparison of benefits and costs of
migration is more important to justify the movement from one country to another country.

An empirical resuit showed that net benefits of Thai migrant workers were positive for those who
migrated to Jap:an and Malaysia with the net retumn amounting to 53,787 baht per annum and 7,287 baht per
annum, respectively. Those who migrated to Taiwan and Singapore had costs exceeding benefits at the
amounts of 20,229 and 45,129 baht per annum, respectively. The net loss was due to high fixed costs
especially brokerage fee paid for placement agencies. Therefore, the longer the work contract is, the more
benefits workers will gain from their employment. Apart from this, there are fringe benefits other ti‘lal'l wages
which make the employment more secure in the destination countries, Generally speaking, most Thai workers
in East and Southeast Asia countries were satisfied with their migration outcomes. ’

This study also considered income foregone as opportunity costs in the calculation of
benefit-cost ratios. When taking the discount rates of 8 % and 12 % into the analysis, benefit-cost
ratios of migrants in Malaysia were the worst among the four nations. However, a longitudinal

survey is suggested for further study so that an analysis of costs / benefits can be made correctly and
the present value can be calculated more accurately
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Appendix
1. Costs of Migration
Payment for Medical check up
Destination Countries N Minimum Maximum Mean Median
Taiwan 22 300 2,000 1.463.64 1,500.0
Malaysia 1 800 800 £200.00 800.0
Singapore 6 600 2000 1,216.67 1,.200.0
Total 29 300 2,000 1,389.66 1,500.0
2. Returns of Migration
) Regular wage per month
Destination Countries N Minimum Maximum Mean Median
Japan 45 7,890 105.450 39.848.71 40.000.00
Taiwan 108 3,900 25,000 14.635.11 15,000.00
Malaysia 8i 1.000 45,000 7.840.12 6,000.00
Singapore 94 480 20,000 9.423.02 9,010.00
Total 328 480 105,450 14,922.55 12.000.00
Payment for overtime
Destination Countries N Minimum Maximum Mean Median
Japan 33 1,000 39,520 11.703.94 10,000.00
Taiwan 100 280 37.880 6.964.10 5,420.00
Malaysia 16 100 3.600 1,504.38 1.100.00
Singapore 79 70 11,500 3,311.72 2,640.00
Total 228 70 39,520 6,001.47 4,010.00
Higher, how much more
Destination countries N Minimum Maximum Mean Median
Japan 42 100 270,000 41.543.62 38.500.00
Taiwan 102 600 280.000 21.984.61 18.260.00
Malaysia 111 300 29.000 5.556.49 1.500.00
Singapore 82 210 100.000 11.076.34 10.000.00
Total 337 100 250,000 16.356.95 10,000.00
If yes, what's the maximum coverage that you can claim?
Destination Countries N Minimum Maximum Mean Median
Japan 2 6.000 20.000 13,000.00 13.000.00
Taiwan 12 t00 50.000 8.530.83 1,120.00
Malaysia s 200 4.000 1,740.00 2.000.00
Singapore 6 300 5,720 1.708.33 1.115.00
Total 25 100 50,000 5.892.80 1.240.00




80

The Costs and Benefits of Migration,

If yes. how much would you receive in case of an accident?

Destination Countries N Minimum Maximum Mean Medisn
Japan 4 20,000 739.800 352.450.00 325,000.00
Taiwan 21 12,340 965.000 234 08190 150,000.00
Malaysia 3 500 12.000 4.833.33 2.000.00
Singapore 18 22200 1.200.000 281.927.78 200,000.00

Total 46 500 1,200,000 248,146.09 150,000.00

How much would your family receive in case of death?
Destination Countries N Minimum Maximum Mean Median

Japan 4 2.00G 620.000 245.000.00 179,000.00

Taiwan 26 12,340 2.000.000 533.462.31 350,000.00

Malaysia 2 10,000 30.000 20.000.00 20,000.00

Singapore 20 22,200 1,200,000 352.610.00 200,000.00

Total 52 2,000 2,000,000 421,965.77 248,160.00

3. Remittances Information Data
Remittance of Land (Land Prices)

Destination Countries N Minimum Maximum Mean Median
Japan 28 30.000 2.000.000 239,785.71 145,000.00
Taiwan 23 4.000 3.200.000 236.782.61 60,000.00
Malaysia 1 10,000 10,000 10,000.00 10,000.00
Singapore 8 7.000 1.000.000 221,500.00 140,000.00

Total 60 4,000 3.200,000 232.366.67 103,500.00
Total Land
Place of Residence in Thailand N Minimum Maximum Mean Median
Udon Thani 97 1 107 18.79 14.00
Nakhonratchasima 60 1 100 20.50 20.00
Chiang Rai 57 1 36 11.96 10.00
Phayao 4 1 25 9.00 5.00
Pattani 23 1 33 2.87 1.00
Satun i3 1 33 6.48 4.00
Petchaburi 1 | 1 1.00 1.00
Total 275 1 107 14.73 10.00
Goods Price Remittances
Destination Countries N Minimum Maximum Mean Median
Japan 17 3,000 55,000 22,858.82 20,000.00
Taiwan 30 4,500 58,500 17.850.00 11,000.00
Malaysia 4 5,000 18,000 10.250.00 9.000.00
Singaporc ) 3,500 30,000 12,666.67 9,250.00
Total 57 3,000 58,500 18,264.91 12,000.00
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Place of Residence in Thailand and House Price Cross tabulation
Place of Residence in House Price Total
Thailand
50,000 and less 50,001 - 100,000 More than 100,000
Udon Thani 1t 12 19 42
50.0% 57.1% 70.4% 60.0%
Nakhonratchasima - 2 2 4
’ - 9.5% 7.4% 5.7%
Chiang Rai 3 3 3 9
13.6% 14.3% 11.1% 12.9%
Phayao 1 - - 1
4.5% - - 1.4%
Pattani 4 2 2 8
18.2% 9.5% 7.4% 11.4%
Satun 3 2 1 6
13.6% 9.5% 3.7% 8.6%
Total 22 21 27 70
100.0% 100.0% 100.0% 100.0%
Motorcycle Price
Destination Countries N Minimum Maximum Mean Median
Japan 9 10,000 33,000 22,000.00 20,000.00
Taiwan 30 3,000 68.000 26,716.67 30,000.00
Malaysia 18 500 50,000 28,472.22 31,000.00
Singapore 10 3,200 88,000 34,020.00 29,500.00
Total 67 500 88,000 27.644.78 30,000.00
Place of Residence in Thailand and Motorcycle Price Remittances Cross tabulation
Place of Residence Motorcycle Price Remittances Total
in Thailand
20,000 and less 20,001 - 30,000 30,001 - 40,000 More than 40,000
Udon Thani 14 {0 11 12 47
40.0% 20.8% 32.4% 42.9% 32.4%
Nakhonratchasima 6 8 5 7 26
17.1%% 16.7% 14.7% 25.0% 17.9%
Chiang Rai 4 19 15 6 44
11.4% 39.6% 44.1% 21.4% 30.3%
Phayao - 4 2 - 6
- 8.3% 5.9% - 4.1%
Pattani 4 2 - ] 7
11.4% 4.2% - 3.6% 4.8%
Satun 7 4 1 2 14
20.0% 8.3% 2.9% 7.1% 9.7%
Petchaburi - 1 - - 1
- 2.1% - - 7%
Total 3s 48 34 28 145
100.0% 100.0% 100.0% 100.0% 100.0%
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Motorcycle Price Remittances

Destination Countries N Minimum Maximum Mean Median
lapan 28 30,000 400.000 53,946.43 35,250.00
Taiwan 48 2,000 90.000 33.639.58 30,000.00
Malaysia 21 2,000 68,000 27.619.05 20,000.00
Singapore 48 1,500 500,000 41,458.33 30,000.00

Total 145 1,500 500,000 39,277.24 30,000.00
Truck Price Remittances
Destination Countries N Minimum Maximum Mean Median
Japan 18 120,000 700.000 324 388 89 300,000.00
Taiwan 10 80,000 600,000 277.000.00 215,000.00
Singapore 2 120,000 250.000 185.000.00 185,000.00
Total 30 80,000 700,000 299,600.00 280,000.00
Piace of Residence in Thailand and Farm Truck Price Remittances Cross tabulation
Place of Residence in Thailand Farm Truck Price Remittances Total
50,000 and less More than 50,000
Udon Thani 8 3 11
72.7% 33.3% 55.0%
Nakhonratchasima | i 2
9.1% 11.1% 10.0%
Chiang Rai 2 4 6
18.2% 44 4% 30.0%
Phayao - 1 1
- 11.1% 5.0%
Total 11 9 20
100.0% 100.0% 100.0%
Farm Truck Price Remittances

Destination Countries N Minimum Maximum Mean Median
Japan 6 39.000 800.000 318.166.67 265,000.00
Taiwan 10 20,000 80.000 46,500.00 49.000.00
Singapore 4 20,000 100,000 63,750.00 67,500.00

Total 20 20,000 800,000 131,450.00 50,000.00
Car Price Remittances

Destination Countries N Minimum Maximum Mean Median
Japan 4 150,000 600,000 337,500.00 300,000.00
Malaysia 1 6,000 6.000 6,000.00 6,000.00
Singapore ! 31.000 31,000 31,000.00 31,000.00

Total 6 6,000 600,000 231,166.67  175,000.00
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Place of Residence in Thailand and TV Price Remittances Cross tabulation
Place of Residence in TV Price Remittances Total
Thailand{a3)
5,000 and less 5,001 - 10,000 10,001 - 20,000 More than 20,000
Udon Thani 7 19 12 5 43
35.0% 32.2% 46.2% 41.7% 36.8%
Nakhonratchasima 3 11 3 ] 18
) 15.0% 18.6% 11.5% 8.3% 15.4%
Chiang Rai 4 20 8 4 36
20.0% 33.9% 30.8% 33.3% 30.8%
Phayao -- - 2 | 3
- - 7.7% R.3% 2.6%
Pattani 2 | - 1 4
10.0% 1.7% -~ 8.3% 3.4%
Satun 4 7 I - 12
20.0% 11.9% 3.8% -- 10.3%
Petchaburi - 1 - - 1
- 1.7% - -- 9%
Total 20 59 26 12 117
100.0% 100.0% 100.0% 100.0% 100.0%
TV Price Remittances
Destination Countries N Minimum Maximum Mean Median
Japan 25 2,000 200.000 27,156.00 12.000.00
Taiwan 42 3.000 40.000 11,869.05 10.000.00
Malaysia I6 3.000 32.000 8,687.50 6.000.00
Singapore 34 3.300 67.000 12,758.82 10.000.00
Total 117 2,000 200,000 14,958.97 10,000.00
Refrigerator Price Remittances
Destination Countries N Minimum Maximum Mean Median
Japan 16 5.000 50,000 10,656.25 8.000.00
Taiwan 35 800 90.000 12,282 .86 8.000.00
Malaysia 9 5.000 10.000 8.222.22 8.000.00
Singapore 28 4,000 70,000 10.107.14 8.000.00
Total 88 800 90,000 10,879.55 8,000.00
Electricity Appliances Prices Remittances
Destination Countries N Minimum Maximum Mean Median
Japan 19 2,000 225.000 26,261.79 11.000.00
Taiwan 26 300 80.000 12.488.46 10,000.00
Malaysia 9 800 15.000 5.366.67 3.000.00
Singapore 16 5,000 55,000 12,218.75 10.0060.00
Total 70 300 225,000 15,249.63 10,000.00




Laws and International Agreements: Impact on Thai Migrant Workers in Destination Countries

Pornchai Danvivathana

1. Imtroduction

1.1 Objectives

As the situation of Thai labor migrants is becoming trans-boundary in nature and it is not
confined within the domestic arena. it is high time to look into the international regulation, inciuding the
protection, of tabor force within the context of international law which applies to all states as subjects of
international law.' This situation is a normal phenomenon, and has created many problems, whether social,
political or economic, which go beyond the extent to which a national government can handle. It is thus
necessary to examine if intemational law has a role to play in providing appropriate solutions, or at least
mitigation at the intermational level, which would have an influence on domestic repercussions.

Apparently., Thailand is serving as a sending state of migrants abroad. In the meantime it is
serving as a receiving state as it accepts immigrant populations.

On the factual premises, Thai migrant workers are to be regulated by the domestic laws of the
destination countries. The same could be said in the case of the foreign work force coming into Thailand,
that they have to abide by Thai laws and regulations. In addition, in either case mentioned above, those
workers enjoy the protection provided for by international law. This is simply because states, being the
destination or sending countries, are subject to observe and recognize international law.

1.2 Scope

This paper is aimed at exploring the relevant laws and international agreements. having impacts
on Thai migrant workers, which the major destination countries — Japan, Malaysia, Singapore and Taiwan
(Republic of China) — are to comply with. This includes the overview study of several conventions under
the auspices of the International Labor Organization (ILO), the so-called ILO conventions, some
agreements under the World Trade Organization (WTO) and the principles of customary international law,
together with the existing bilateral agreements on labor protection, as the case may be. However, it is
appropriate to touch upon the relevant laws in force in the four destination countries, for example,
immigration law, labor relations law, and so on, in order to ascertain whether the laws in force are
promulgated in compliance with international law and whether intemational labor standards are properly
met.

It is noted that the in-depth study of the domestic laws in the four destination countries will be
incorporated in other papers under this project, entitled “Thai Migrani Workers in Southeast and East Asi:-a:
The Prospects of Thailand’s Migration Policy in light of the Regional Economic Recession”, and certain
points under the laws relevant to this paper will be addressed as appropnate.

It is also noteworthy that the roles of the government agencies responsible for'labor protecticn
will be discussed, in order to give a clear picture of labor protection and management, which happen to be
two sides of the same coin.

1.3 Assumption

This project perceives, based on literature review and analysis, that lab_o_r _migration is a normal
phenomenon. However, when Thai workers are sent to fill in vacancies abroad, criticisms have come to t_he
forefront. particularly the government agencies concerned, namely the Ministry of Labor and Social
Welfare. the Ministry of Foreign Affairs, and so on, that Thai workers have been given bad treatment :':md,
more often than not, have to work below international minimum standards, tantamount to the terms coined

‘lan Brownlic. ~Principles of Public International Law” (New York: Oxford University Press. 1990); 60-66.
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i s project as “sul uman”~ Such govermment agencies are called for to deal with the problems n an
lc‘;:i;ﬂci'iu;l:ﬁ11;::13:;'5.w;nch,l‘?':jh'mtia-umd,tmdvledwtbecsxabl.}shmanof!hcMtnistryofLaborandSocial_Wetfz'e.
Ontbcodxatmnd,ahwgcnmnbaoffme@migramwatmmThaﬂandhzvebemMmm
as well. They have been recruited for difficult. dirty and dangerous jobs, the so-called “3-d jobs™ and. as a
result treated in violation of mternational tabor standards.

As illustrated above. this paper wishes to prove the following two hypotheses:

1. Thmmzsmbgalbbmmdbymtanaimallzw,hxhdmgdnlwmvmﬁmmmmeyn
party to enact appropriate laws for iabor protection. Conversely, the laws m place m the fomr
destination countries and Thailand are to be i accordance with international law,

2. Yet treatment of laborars may differ from country to country due to strict and harsh enforcoment of
the laws concerned.

1.4 Methodology

The findmgs in this paper are subject 10 documentary research and the personal views of the
rescarchers m the four destination countries.

IL Ilatermatiomal Law and Agreements on the Protection of Workers

First of all, 1t is necessary to state that imternational law in this context covers both international
labor law and international human rights. 1o fact, memnational labor law and intermational human rights are
inter-related as apparent in the Universal Declaration of Human Rights® which recognizes that everyone has
the right to work and 10 protection against unemployment’ Moreover. the Intemnational Covenant on
Economic. Social and Culwral Rights of 1966 reaffirms its significance by prescribing that full and
productive employmem s guaranteed, while conditions may be set as long as fundamental political and
economic freedoms to the individual are safeguarded *

That bemng so, this paper will elaborate on the legal obligations applying to all states under
imternational law. To that end. this paper will point out what obligations are considered customary
mternational law. which applies economics.” both in the fields of labor and human rights.

2.1 Somrces of Intermational Law and Agreements oa the Protection of Workers

in general the sources of international law are described in Article 38 of the Statute of the
International Court of Justice.® which provides:

i mtemational convention. whether general or particular. establishing rules expressly recognized by
the contesting states.
1. miernational custom as evidence of a general practice accepted as law:
it the general principies of law recognized by civilized nations:
iv. subject to the provisions of Article 59. judicial decisions and the teachings of the most
h@g?zjiﬁ_cdwblicisuofmcmna:jmu,asmbsidiarymmnsformcdaum'zuimof
“rules o .

mﬁmmrumﬂnlsimfmwmahwnmmaJagrmmasdcﬁncdbymeVm
Convention on the Law of Treaties of 1969. The second source s usually known as customary
iamionalhwﬂ@nwds“opiniojwu’mlcgalcmvﬂjOtuasaqua]ifyingdaminl:hisrnipecl'

,mhuu—dmmmunmw_lmmmm “Uwiversal Declarstion™)
*Artscie 23 of the Umsverial Dectarmon o=

‘Aruck ¢ parmgraph 2 of the Covenant.
‘Oscar Schachees. 1mu--n=wyndrmx¢'mmmmwmlw1r3h

Rorahys Hrggms, “Problem and Process  tetcramtional Lrm and How We Use ™ (Ovford Ouford Usiversiny Press 1994 336.
Oncar Scixarier. @ sexpes mode S p 12 -

“lan Browwnds = sz coxe [ p 16
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The next source on the list is the general principles of law which are regarded as “the principles
in terms of rules accepted in the domestic law of all civilized states.” Yet, general principles of law could be
based on certain fundamental principles as adopted by state practice and thus constitute “general principles

of intemnational law,” for instance, the principle of consent, domestic jurisdiction, and the freedom of the
9
seas.

According to the provisions of Article 38 (1 ¢), judicial decisions are treated as “subsidiary
means for the determination of rules of law.” The problem arises as to whether this proviso would cover
decisions of international or national courts, and whether decisions of arbitral tribunals are qualified for
inclusion in this category. It is, however, crystal-clear that this type of source of law refers to decisions of
international and national courts, as well as awards rendeted by arbitral tribunals, as evidenced by judicial
precedent where a number of cases of this qualification are cited.'® Again, the writings of publicists are
other subsidiary means for the determination of rules of law. This source of law, though subsidiary, is
widely used in the dissenting and separate opinions of the International Court of Justice.!' Needless to say,
treaties, which “*have a direct influence on the content of the law,”'? are the very first source for the
determination of the rules of law. That being so, the conventions adopted by the 1LO would serve as an
important and relevant source of law in the field of intemational labor. However, this study would be
incomplete if certain principles and rules of customary intermnational law are not equally emphasized since
such principles or rules always prevail unless overridden by other sources of law.

2.2 Specific Multilateral Conventions

Insofar as international labor law is concerned, it is not incomect to state that the International
Labor Organization (ILO) is the longest mandated intemational body engaging in labor protection. "?
. N N . . . 14
International labor standards lie within the ILO Conventions and Recommendations.

There are altogether nearly 200 Conventions adopted by the ILO Conference, among which
there are altogether fundamental conventions endorsing basic principles and rights with respect to
international labor standards. These rights and principles have achieved universal support in the
international community. '* The ILO Conference has recently adopted the ILO Declaration on
Fundamental Principles and Rights at Work, 1998, with a view to promoting the fundamental principles and
rights enshrined in the ILO Constitution and the Declaration of Philadelphia.'

The seven fundamental Conventions are as follows:

l. Convention No. 29 Forced Labor Convention, 1930.

2. Convention No. 87 Freedom of Association and Protection of the Right to Organize, 1948.
3. Convention No. 98 Right to Organize and Collective bargaining, 1989.

4. Convention No. 100 Equal Remuneration, 1951.

5. Convention No. 105 Abolition of Forced Labor, 1957.

6. Convention No. |11 Discrimination (Employment and Occupation), 1958.

7.

Convention No. 138 Minimum Age, 1973.
Details of the above-mentioned Conventions are summarized as follows:'’

1.  Convention No. 29 is aimed at suppressing “the use of forced or compulsory labor in all its forms, with

Mbid., p. 19.
“Ibid.. p. 19-24.
"Ibid_. p. 25.
2Ibid, p. 12. . . .
“ILO was established by the Treaty of Versailles in 1919 and in 1946 became the first specialized agency of the United Nations
Clntemational Labor Standards.™ International Labor Organization, 1990, p. 6-9.) . .
“Nicolas Valticos. “International Labor Standards and Human Rights: Approaching the Year 2000™ 137 (2) International Labor
Review (1998): 135.
:’lnu:mnional Labor Conferenec, 86™ Session. 1O document. Geneva, June 1998.

text of the 1998 ILO Declaration. in supra note 15. L.
" See gencrally in “Summaries of lm,cmagional Labor Standards.” Intemational Labor Organization. Geneva, 199] (ISBN
92-2-107812-1)
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the exception of five categories of work or compulsory service, namely compulsory n_lilitary service;
certain civic obligations; prison labor; work exacted in cases of emergency; and minor communal
services.

2. Convention No. 87 recognizes the right of workers and employers, with no distinction, to establish and
join organizations of their own choices for the purpose of extending and defending their resqective
interests. However. they are to abide by the municipal laws at all times, which in no case may impair
the guarantees provided for in the Convention.

3. Convention No. 98 protects workers against refusal to employ them on account of their trade union
membership and against dismissal or any prejudice on the same account or by reason of participation
in trade union activities.

4. Convention No. 100 governs the States Parties to this Convention to apply the principle of equal
remuneration for workers, regardless of sex, for work of equal value. In other words, the convention
endorses the concept of “equal pay for equal work.” The main crux that is dealt with in the Convention
is the objective appraisal of jobs on the basis of the work to be performed.

5. Convention No. 105 prohibits the recourse to forced or compulsory labor in defined cases, namely as
a means of political coercion or education or as a punishment for expressing political views; as a
method of mobilizing and using labor for purposes of economic development; as a means of labor

discipline: as a punishment for participation in strikes; and as a means of racial, social, national or
religious discrimination.

6. Convention No. 111 is to promote equality of opportunity and treatinent through a national policy
onentation with a view to eliminating all forms of discrimination in respect of employment and
occupation. Under Article | of the Convention, discrimination means any distinction, exclusion or
preference made on the basis of race, color, sex, religion, political opinion, national extraction or
social origin, having the effect of nullifying or impairing equality of opportunity or treatment in
employment or occupation. However, it excludes any distinction, exclusion or preference in respect
of a particular job based on the inherent requirements.

7. Convention No.138 aims at the effective abolition of
admission to employment to a level consistent with
young person, i.e. not less than the age of completion
15 years old). The minimum age is set at a high leve
likely 1o jeopardize the health of persons.

child labor by specifying the minimum age for
the fullest physical and mental development of
of compulsory schooling {normally not less than
I - not less than 18 years old — for employment

~ Despite being a member state of the ILO,'* Thailand is treaty-bound by only two of the above
Conventions, namely Convention No. 29'® and Convention No. 100. It is a pity to state that Thailand has

adopted quite a slow move to keep pace with other member states of the ILO in terms of commitment to
certain basic Conventions adopted by the ILO, especially the basic C i

states are parties thereto. Nevertheless, Thailand is party to other IL.C
The Application of the Weekly Rest in Industrial Undertakings 1
Treatment for National and Foreign Workers as Regards Workm

Conventions, i.e. Convention No. 14:
921; Convention No. 19: Equality of

treaties that Thailand is party to, i.e. the Intemational Convention on Civil and Political Rights (CCPR). the
Convention on the Elimination of ali Forms of Discrimi cal Rghes ( A

, ) ' nation against Women (CEDA and the
Convention on the Rights of the Child (CPC). In the process, the Intemational Convention on“gconomiC,

*Thaland has become party to the [LO since 1919,
“Thaiand depesiied the Instrument of Ratification 1o these Coaventions in 1969 and 1998 respectively
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Social and Cultural Rights (CESCR) is under consideration for Thailand’s accession in the near future.

In the case of Singapore, Convention No. 29 and Convention No. 98 have entered into force for
the country since 1965, Malaysia has become party to Convention No. 29 since 1957, followed by
becoming party to Convention No. 98 in 1961, and Convention Nos. 100 and 138 in 1997. Japan seems to
be quite progressive as it becomes party to Convention No. 29 in 1932; Convention No. 87 in 1965;
Convention 98 in 1953, Convention No. 100 in 1967 and convention No.138 in 2000. According to the
latest information, Taiwan is not party to any fundamental ILO convention.

This study observes that sometimes Thailand is quite hesitant to become party toc a convention or
treaty as the convention or treaty in question could secure very few parties and it is not an easy task to
identify whether such obligations contained in the convention or treaty would serve the interest of Thailand
insofar as her security, economy or society are concerned. Some conventions or treaties are so complex that
many government agencies have to organize several meetings, seminars, even public hearings, to identify
the issues addressed by the said conventions or treaties. Again, it would be a major step to proceed in cases
where domestic labor standards are to be improved although an implementing legislation is required
according to Thai law and practice to comply with the obligations set forth in the conventions or treaties.

At this point, this study deems it appropriate to get acquainted with Thailand’s constitutional
requirements. Section 224 Paragraph 2, of the Constitution of the Kingdom of Thailand B.E. 2540 (1997)
reads: “A treaty which provides for a change in the Thai territories or the jurisdiction of the State or
requires the enactment of an Act for its implementation must be approved by the National Assembly.”

It is construed that the obligation under a treaty to which Thailand is going to become party
needs careful and thorough consideration as to whether they would affect the territory, national jurisdiction,
or require an implementing legislation. The difficulties lie within the last requirement. in how to determine
what obligations need an implementing legislation. In the meantime, past experience indicates that the first
two requirements under the same Article do not give rise to ambiguity or a long debate. Precedent is set in
Thai practice that an obligation under a treaty that affects any right of freedom or duty of the Thai people,
shall be implemented by law in place. In other words, an administrative measure is not sufficient to carry
out such obligation. It happens from time to time that there is no specific law in this respect or even any
existing law that is relevant to the same subject matter. In this regard, an implementing legislation is a
necessity.

It is sometimes difficult for the Government to seek approval from the Parliament, as the
Parliament may approve or disapprove the agreement in question and the Government may have to decline
to reveal some confidential information, which of course is running against the national security. It should
be emphasized that the Executive has the sole authority under the Constitution of B.E. 2540 (1997).

The above-mentioned practice has long been recognized since Thailand adheres to the Dualistic
Theory which regards that international law cannot override domestic law or vice versa. The rights and
obligations arising under international law may be recognized before the municipal court, if only such
rights and obligations are transformed into municipal law.*’

Apart from the seven basic Conventions, the ILO has adopted certain Cor!ventions aimed_at
addressing the issue of social security for foreign and migrant workers, namely Convention on the E_qualny
of Treatment (Accident Compensation) of 1925 (No. 19); Convention on the Maintenance of Migrants’
Pension Rights of 1935 (No. 48); Convention on the Migration for Employment of l.949 (No. 9_7);
Convention on the Equality of Treatment (Social Security) of 1962 (No. l.18); Convention concerning
migrations in abusive conditions and the promotion of equality of opportunity and treatment of migrant
workers (No. 143); and Convention concerning the simplification of the inspec_:tiop of- emigrants on board
ship (No. 21). It should be noted that Convention No. 97 is unique in its appllcquon in .the sense _that the
States Parties thereto undertake to apply the Convention to migrant workers wntr!out discrimination a‘md
regardless of their nationalities. Under the Convention, migrant workers are entitled to get appropriate

*Martin Dixon. “Textbook on International Law™ (London: Blackstone Press Limited. 1990): 37.
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medical services. Facilities shall be accorded, as appropriate, to facilitate the departure, jourpey and
reception of the migrant workers. The most significant element of its application is the adoption of a
national treatment (NT) clause, whereby immigrants tawfully remaining in the territory of a State Party
shall be treated with equal standards as applied to its own nationals in respect of ccrta'!n matters, €.g. soc.ial
security, employment tires. Another relevant instrument dedicated to foreign workers is the SoFlal Secunty
(Seafarers) Convention (revised) of 1987 (No. 165). In fact, it does not matter how many international
instruments there are to protect foreign workers, but to what extent states are serious to provide such
protection. It should be emphasized once again that the above-mentioned conventions are not considered
the basic Conventions within the framework of ILO and have received limited parties thereto.

Apart from the basic Conventions, Thailand feels that Thai society is susceptible to the basic
human rights. For example, Article 44, paragraph 1, of the Constitution reads: “A person shall enjoy the
liberty to assembly peacefully and without aftms.™ These provisions are the gist of Convention No. 87
concerming Freedom of Association and Protection of the Right to Organize. Moreover, all Thai laws apply
on the basis of non-discrimination, regardless of sex, age, religions, and so on. An emphasis should be
placed on the Labor Protection Act, B.E. 254! (A.D. 1998) Chapter 3, dealing specifically with the
employment of female labor, and Chapter 4 of the same Act referring to the treatment of child labor.*'

The facts reveal that some employers try to abuse their employees as the lacuna in the relevant
laws so permits, for example, employees who are under age may not be hired as forbidden by Thai law, but
the employers could easily claim that they are not employed but are trained with rewards. This lacuna is
something the authorities concermmed may not ignore.

All in all, priority is not given in the case of Thailand 10 become party to the Conventions
adopted by the 1LO since there are a lot of issues to overcome.

2.3 Agreements within the Framework of the World Trade Organization (WTO)

The World Trade Organization (WTOQ), a successor of the General Agreement of Tariffs and
Trade (GATT). aims to formulate “a common code of conduct in intemational trade.”? The functions of

WTO as inherited from GATT are to provide the machinery for reducing trade barriers, and for settling
trade disputes.™

Efforts have been made to link labor standards and intemational trade as evidenced in the failure
of the International Trade Organization at Havana in 1947.2* Yet, the United States and the European
Union (EU) prefer’making a new intermational trade agreement inclusive of labor standards which is known
as a social clause.”® At this juncture, it is to be noted that there are differences on this link. One may
understand that the WTO is not an appropriate forum for intemationa!l labor standards setting because
common labor standards are incompatible with the principles of free trade.?® That is to say, the best way to
protect workers is to follow the market mechanism in that employers who offer low wages or unsatisfactory

employment conditions will lose skilled or experienced workers.?” On the other hand, there is another

argument that “optimal social ‘grotection requires political negotiation and standard-setting and cannot be

left entirely to market forces.’ It portrays that international labor standards have to be discussed within
the WTO framework.”

This study has no intention to determine if the inclusion of the so-called “socia]l clause”™ in the

*'Promulgated in the Government Gazetie, Vol. 115, Pant 8 Kor. 20 February 1998,

*D.W. Bowett. “The Law of International Institutions™ (London: Stevens and Sons Limited 1982y 117

Christopher L. Erickson and Danicl J.B. Mitchall, “Labor Standards in Intemational Trade Agmmm. . Current Debate™ Labor
Law Journal. December 1996. p. 763. s The ™

*Erika de Wet. “Labor Standerds in the Giobalized Economy: The Inclusion of 8 Social Clause in the General Agreement on Taniff
and Trade/World Trade Organization™ 27 Human Rights Quarterly (1995): 445 ! e
*Ibid.

*Ibid.. pp. 436-447.

TIbid.. p. 447.

Ibid.

Ibid.
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WTO discussion would serve the purpose of its establishment, or if such inclusion would defeat the object
and purpose of GATT in the first place, since the scope of this paper does not permit. [t is to be noted,
however, that there is small room to interpret that GATT was intended to cover labor standards as one of the
trade-related aspects, i.e. Article XX of GATT, since the same Article provides general escape clause for
any contracting party to GATT to adopt or enforce measures relating to the products of prison labor.*® This
GATT principle has been endorsed and recognized as one of the principles adopted when the WTO was
established.* :

Another view which is worth mentioning as food for thought in the context of “the social clause™
that there were a series of discussion on whether intellectual property, labor and environmental standards
resulted in “market disruption™ as provided for in the Multi-fiber Agreement (MFA).*? [t was, however,
concluded 3t-hat *“[t] here was no accusation that the exporting low-wage country was doing anything
improper.””

With respect to the General Agreement on Trade in Services or GATS, a multilateral framework
under the WTO, members are required to adopt measures to facilitate market access, including presence of
natural persons, and conditions for their national treatment. However, in its Preamble, the GATS recognizes
the rights of members *“to regulate, and to introduce new regulations, on the supply of services...to meet
national policy objectives and. .. the particular need of developing countries...” [t means that, even though
members are to abolish limitations on the total number of natural persons that may be employed in
particular service sectors and shall accord national treatment to services or service suppliers of any other
member under Articles XVI and XVII. such members are still permitted to apply certain rules and
regulations, one of which may include economic needs test as qualifying their nationzl treatment
commitments.

Whatever the case may be, the WTO is not competent to handle labor standards, especially when
the WTO members have to resort to remedial measures or settlement of disgutes according to Article 23 of
the GATT/WTO, but the role of the 1LO will be called upon in this regard.

In conclusion. it is not clear cut whether labor standards may be discussed and resolved under the
WTO Agreements. It is, indeed, subject to interpretation of the WTO members until a WTO Panel
established under the dispute settlement provisions so permits.

2.4 Customary International Law

As international labor standards are embraced in the human rights sphere, the ILO has listed
three international labor standards which have been crystallized as essential elements for workers, i.e.
freedom of association:; freedom from forced labor and freedom from discrimination.”® These three
standards are protected under the International Covenant on Civil and Political Rights, 1966. Article 8 of
the Intemational Covenant prohibited forced or compulsory labor. Articles 21 and 22 of the Intemational
Covenant protect the freedom of association. They guarantee that an organization to look after the interests
of workers or employers may be established and that appropriate activities for the protection of their
interests may also be carried out without interference from the public authorities. The freedom from
discrimination forms another corner stone of the intemational Covenant as appears in Article 2., paragraph 1.
This principle is formulated and seen in several Articles of the International Covenant, e.g. Article 3 regards
that men and women shall have equal rights; Article 26 emphasizes that each individual shal! be equally
protected by law without any discrimination whatsoever.

*Sec Article XX (¢) of GATT: Erika de Wet in supra note 24, p. 457. _

*'See Articie [1. paragraph 4. of the Marrakesh Agreement Establishing the World Trade Organization, done at Marrakesh, 15 April
1994, . . .
“Diana Tussic. “The Poiicy Harmonization Dcbate: What Can Developing Countries Gain from Multilateral Negotiations?”
UNCTAD Review (1994). p.7.

Mbid.

“Erika de Wit. in supra nolte 24_p. 460 . . .

" ional Labor Standards.” in supra note |3. pp. 43-45: see also Nicolas Valticos. in supra note 14. p. 138-139.
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This international instrument is widely recognized as the most important instrument having a
legal-binding force in the field of human rights.’® It reaffirms the principles envisaged in the Universal
Declaration of Human Rights. These two instruments also echo the fundamental principles enshrined in the
Charter of the United Nations.’

Since the principles embodied in the United Nations Charter all regarded as customary
international law.*® As international law is dynamic in nature, such principles are also non-static. It is
reported that these three principles have been adopted by the International Labor Conference with slight
amendments and formed the basic principles of the ILO’s fundamental Conventions, as follows.*®

a) freedom of association and the collective bargaining ;

b) the elimination of all forms of compulsory labor;

c) the effective abolition of child labor; and

d) the elimination of discrimination relating to employment and occupation.

These principles are not treated as rights of workers and have been expressed in the ILO
Declaration on Fundamental Principles and Rights at Work, adopted at the Intemnational Labor Conference
on 18 June 1998.° The adoption of the 1998 Declaration is to highlight “the universality of fandamental
principles and rights at a time of widespread uncertainty and questioning of those rights.”*'

The effect of customary international law is binding on all states.*> Therefore, Thailand and all
destination countries where Thai workers are residing have to apply the above-mentioned rights to all
workers on a non-discriminatory basis, regardless of nationality, religion, sex, and language.

2.5 Bilateral agreements on labor protection

There is no bilateral or even multilateral (regional) agreements on labor protection between
Thailand and any of the four destination countries, namely Japan, Malaysia, Singapore and Taiwan. It is
presumably because the migration of workers is a very sensitive issue as there is an influx of workers in al)
the respective countries — Japan, Malaysia, Singapore, Taiwan and also Thailand. It is a matter of
policy-orientation to deal with this issue. The conclusion of an agreement on the protection of migrant
workers might be regarded as a stimulus for an overflow of migrant workers into the respective countries,
as they would have assurances at the government level for the protection of labor standards agreed upon in

an agreement when they are motivated to work in the destination countries by wages of higher rate of
returns than those in their country of origin.

However, it is noted with satisfaction that there may be an agreement reached between the Office
of the Labor Attaché accredited in a destination country, Taiwan--with the local authorities regarding
hospitalization for Thai workers in case of emergency whose payments there will be made by the workers
themselves and guaranteed by the Office of the Labor Attaché. Even though it cannot be treated as a treaty

“Theodor Meron, “Human Rights Law-Makin
University Press, 1986): 83.

VAnicle 55 of the U.N. Charter reads: “With a view to the creation of conditions of stability and well-being which are necessary for

peaccful and {riendly relations among nations based on respect for the principle of i inati
United Nations shall promote: p plc of equal rights and sclf-determination of peoples, the

a) a higher standard of living, full employment, and conditi
b) solutions of intemational ecconomic, social, heatth, and
co-operalion; and
C) universal respect for, and observance of. human rights and fundamental freedoms for all without distinction as to race,
sex, language, or religion.™
“Opinion c:.fC_lrcu‘u Judge Kaufman, in filnniga v. Pena-lrala, 630 F. 2d 876 (1980); {1980) 19 LL.M. 966. U.S. Circuit Court of
Appcals, 2% Circuit. cited in DJ. Harris.” Cases and Malerials on International Law™ (London: Sweet and Marwell Limited, 1998):
731-732.
"Hilary Kellerson, “The ILO Declaration of 1998 on fundamental Principles and Rights: » emational
Labor Review (1998): 223, P ights: A Challenge for the future™ 137 In ion
*“Article 2 of the 1998 Declaration.
‘'Hilary Kellerson. in supra notc 39 p. 227
*"North Sca Continental Shelf Cases, ).C.J. Reports (1969), para, 70.

g in the United Nations. A Critique of Instruments and Process™ (New York: Oxford
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related problems; and intemnational cultural and educations!



Law and International Agreements: Impact on Thai Migrant Workers in Destination Countries 93

or international agreement in the strict sense of the word, but it shows commitment and accountability of
the govenment agency in charge of labor to provide protection which could possibly be managed within
their authority.

111, Relevant Laws in the Four Destination Countries

This part of the research examines the two-basic laws — labor protection law and immigration law
— in the four destination countries and in Thailand. As Thailand is the departure country as far as this
project is concemed, emphasis is given mainly to the relevant laws in Thailand.

3.1 Thailand

The Labor Protection Act B.E. 2541 (A.D. 1998) came into force on 19 August 1998.* This Act
has repealed the Announcement No. 103 of the Revolutionary Party, dated 16 March 1972 and the Act
Amending the Announcement No. 103 of the Revolutionary Party, dated 16 March 1972 (No. 1), 1990.%

In fact, the first labor protection law in Thailand was the Labor Act B.E. 2499 (A.D. 1956} which
prescribed limitations on hours of work, holidays, welfare benefits, employment of women and children,
and workers' compensation. This Act was repealed and replaced by the Announcement No. 103 of the
Revolutionary Party, dated 16 March 1972. The Ministry of Intenior was empowered to issue ministerial
regulations for labor protection. This power is now vested in the Ministry of Labor and Social Welfare
when it was founded in 1993.

For the benefit of those who are not familiar with Thai laws, it is noteworthy that employment
contracts are governed by the Civil and Commercial Code. A person will be called an employee or worker
if he agrees to render services to another person who is called an employer in return for remuneration for the
period of services.*® According to the Code. an employment contract is governed by the maxims of
“freedom of contract” and the sanctity of contract. However, it was reported that the hire of services for
workers was not nortnally concluded in writing and the employer usually dictated the working conditions,
particularly the duties and responsibilities of employees. “  Nonetheless, minimal protections for
employees, e.g. either the employer or the employee may terminate the employment contract with
indefinite duration by giving notice at or before any time of payment; * the employee is entitled to receive
the cost of the returm joumey if he has been brought from elsewhere, upon termination of employment,
unless the termination is caused by the employee’s fault. “

The Labor Relations Act, B.E. 2518 (A.D. 1975) is aimed at establishing in order a labor
management system. Within the preview of Article 18 of the said Act, the terms and conditions of labor
contracts have to be registered with the Labor Department.*” Labor disputes shall be settied by mutual
consent of both employers and employees. Afterwards, they shall be resolved by a conciliation officer of
the Labor Department. In case a resolution is not made within 5 days, the employers and employees may
agree to resort to arbitration.’® Labor disputes involving public utilities, hospitals or other types of
employerssdesignated by Ministerial Regulations shall be referred to a Labor Relations Committee for
resolution.”’

The Labor Relations Committee has a significant role to play in the good government of Iabgg
management as it comprises a chairman and at least eight but no more than fourteen committee members.

“See supra note 21.
::Sccﬁon 3 of the Act.
Section 545 of the Civil and Commercial Code. ) s
*Nikem Chandravithun and W. Gary Vause, “Thailand’s Labor and Empioyment Law: A Practical Guide” {Bangkok: Manager
!:ublishing_ 1994): 18.
Section 582 of the Code.
“Section 586 of the Code. . . . .
A1 that time. the Labor Department was attached to the Ministry of Interior until 1993 when it was transferred to the Ministry of
Labor and Social Welfare.
*Articles 21. 22 and 25 of the Labor Refations Act.
* Article 23 of the Labor Relations Act.
ZAnicle 37 of the Labor Relations Act.



94 Law and International Agreements: Impact on Thai Migrant Workers in Destination Countries

Among them, at least three members must represent employeeg. The same also applies i.n the case (.)f
employers.*> This composition adopts the concept of a tripartite mechanism for labor disputes. It is
- noteworthy that the tripartite mechanism is also used at the labor courts where there are associate judges
appointed from the selected employers and employees in equal numbers.

Even so, it is reported that the tripartite mechanism does not work as well as it is supposed to,
because there are a lot of factors involved, for example, all committee members should disregard their
status as representatives of any party, but strictly observe impartiality, so as to render award fair and
equitable for the disputants.

When the Constitution of the Kingdom of Thailand, B.E. 2540 was promulgated, there were
many provisions embodying the protection and guarantees of human rights, including the labor standards.
It was high time to pass a new law on labor protection under the changing circumstances when the economy
was moving in the upward trend, whereas the Thai society has adapted itseif to a lot of innovations as a

result of globalization. On this basis, it was mandatory to pass a new law on labor protection. The Labor
Protection Act, B.E. 2541 (1998) took effect on August 19, 1998.

The main features of the Act can be enumerated as follows.>

1. An employer includes a person who pays wages in a lump sum to a subcontractor who will employ a
worker and supervise him on behalf of the employer;"**

No guarantee or surety ship is required, except the nature or condition of the work so warrants:>®

In case of change of employers, the acquired rights of the employee shall be retained and recognized
by the new employer;®’

New criteria of working hours and rest periods are set;*®

New criteria of leaves are stipulated;*®

Nen-discrimination against sex is guaranteed:*

Women shall be better protected against sexual harassment and shali enzjoy maternity rights;®!
Remuneration shall be paid during temporary close-down of business:®

- The law sets forth new criteria of excluding employees who are not supposed to claim the overtime
due to their positions;®

10. The Act stimulates new deductibles from the wages or overtime payment;**

1t. This Act establishes the Committee on Labor Welfare and Committee on Safety, Occupation Health
and Working Environment;®*

12.  Conditions to terminate an employment contract;*®
13. Extra severance pay due to removal of the working site are provided for;®’
14. Severe criminal sanctions as well as civil liability on any violation of the Act are imposed.®*

Wi

.

CE PR SRR

For non-Thai workers, a work permit is needed. It shall be issued under the Alien Work Permit
Act, _B.E. 2521 (1978). It was re;_mged that a work permit was granted on a discretionary basis in order to
resirict the empioyment for Thais.*®* An expatriate coming to work for a promoted investor under the

*1bid.

HArtictes 5 (3) of the Act.

*Article 10 of the AcL

:ggg)gr?lo(l)(rluozklin. “Analysis of the Main Features of the New Labor Protection Law.” in Thai version, |7 Taxation Document
*"Article 13 of the Act.

* Article 28 of the Act.

¥ Articles 32. 33 and 36 of the Act.

“Article 15 of the Act.

* Article 16, 34 and 43 of the Act.

“*Articie 75 of the Act

“Article 65 of the Act.

“Articles 76. 77 of the Act.

“Articles 116-1§7 of the Act

“Aricle 17 of the Act

"’Articles 120 of the Act.

“Article 144-159 of the Act.

“’Nikom Chandravithun and W. Gary Vause, in supra note 46, p. 55.
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Investment Promotion Act, B.E. 2520 (1977) as amended in 1991, will certainly enjoy more benefits and
protection. Such persons need to obtain a visa issued in accordance with the Immigration Act, B.E. 2522
(1977). The problem arises that the validity of the visa will be subject to the expiration of the work permit
but not exceeding one year at a time.”® Generally speaking, the Immigration Act conforms with the
international practice since it contains the objective of expulsion of any illegal immigrant at the port of entry,
plus the same imposition of penal sanctions. Nonetheless, these illegal immigrants are protected under Thai
labor law when they remain on Thai soil, regardless-of their immigration status,

3.2 Japan”

It was observed that Thai workers in Japan could be those who traveled to Japan with counterfeit
passports, or those who remain in Japan after the visas expired, or those who were categorized as

unauthorized labor as they obtained a valid visa for other purposes but were illegally employed as unskilled
labor.

All foreign workers are governed by the Immigration Court and Refugee Recognition Law or
ICRRL which prohibits foreigners to work in Japan unless otherwise specified on account of skills or
knowledge requirements, for instance, professor, artist, legal and accounting services, and so on. Any
violator of the law shall be subject to imprisonment and deportation to Thailand after the sentence is served.

It was reported that many illegal Thai workers had been lured to work in the so-called **3-D” jobs.
Female workers are usually forced to work as prostitutes, entertainers, and so on and they are under-paid.

So far, it seems that the assistance from the Thai authorities concerned, especially the Royal Thai
Embassy or Consulate General, could be made in a limited manner since such authorities have to observe
the domestics laws in Japan and the protection may be made with the consent of or in consultation with the
local authorities. It is usually the case that the official at the Royal Thai Embassy or Consulate General
would pay a visit at a penitentiary and arrange the return to Thailand afier the sentence was served. In this
respect, it may be misunderstood that Thai officials in Japan have done nothing but enjoyed their luxurious
lives abroad. In fact, the grass root of this problem should be eradicated and a lot of campaigns to attract
public awareness should be encouraged.

3.3 Taiwan”

Migrant workers would have a better chance to find job opportunities more accessible in Taiwan
because of insufficient workers, especially for public works of heavy duty.

The research revealed that the labor law in force had provided adequate protection to Thai
workers, or else the employers would face severe penalties. Yet, about 59.5% of Thai workers in Taiwan
are not satisfied with the employers’ strict control and limitations imposed on them. As a general practice,
travel documents, e.g. passports, of Thai workers will be kept in custody of the employers or the
employment agencies, so as to prevent the Thai workers from escaping from one work place to another.

It was shown in the research that most of the Thai workers would receive lower minimum wages
than Taiwanese workers. In other words, the Thai workers are somewhat discriminated against in Ta_iwan
for years. The problem is that many Thai workers have a language barrier since they did not speak Chmes.e
or English. It is thus difficult for them to communicate with the foreman or other colleagues. The problen? is
compounded by the fact that some Thai workers knowingly or unknowingly accept maltreatmnent which

®Article 35 (3) of the Immigration Act. .

"'Noriyuki S(u;uki and Phangﬁce Chunjitkaruna, “Thai Migrant Workers in Japan,” paper presented at the Intemational Workshop on
Rescarch Project on Thai Migrant Workers in Southecast and East Asia. held at the Asian Research Center for I_Vl:g,rauon. Ipsupnc of
Asian Studies, Chulalongkom University, Bangkok. Thailand, August 5-7. 1998, \:vith the support gf!hc Intemational Organization for
Migration (IOM). Bangkok. [This workshop shall be referred to as “the Intemational Workshop™]

N.B. It was reported that the Alien Registration and immigration laws were amended recently to abolish fingerprinting for all foreign
residents and make iliegal stays in Japan a separate offense from illegal entry. (The Japan Times, August Mh 1999)
"Samam Lacdumrongchai. “Thai Migrant Workers in Taiwan,” paper presenicd at the Intemational Workshop
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could be even below the minimum standard guaranteed under the labor law.

We could draw a conclusion at this juncture that Thai workers still find it difficult to live in
Taiwan since there were cases of Thai workers escaping from their work places. However, after the entry
into force of the new labor law in 1997, certain rules have been relaxed in favor of migrant workers. Yet this
does not mean that this situation is in reversal unless there are cases indicating otherwise.

3.4 Malaysia™

Immigrant workers in Malaysia are governed by several laws. As regards the entry into,
residence and employment in Malaysia, the Immigration Act of 1959 (amended in 1963) prescribes that an
Entry Permit shall be obtained. In any case, a passport with a valid visa for Malaysia shall be available for
inspection. Any person who is to engage in any form of employment is required to apply for an
Emplovment Pass issued by the Controller of Immigration. Under the Act. any employer could be
procecded against it he employs a person not in possession of a valid Entry Permit. It is interesting to note
that “a person performing any act normally performed by an employee in a place of employment whether or
not for payment shall be presumed, unless the contrary is proved, to have been employed.”™ This legal
presumption would be costly for illegal Thai workers to atford a lawyer to defend their cases.

Apart from the above-mentioned law, the Malaysian law of employment, based on English
common law, has a major role to play in this respect. The Employment (Amendment) Act of 1998 forbids
an employer to terminate the contract of service of an employee merely for employing a foreign worker. In
the case that the employer needs to reduce his workforce, the services of the toreign employees would be
termuinated prior to the termination of services of the local employees. Under this law, discrimination
against foreign workers is denied, but in any case there is no minimum wage guaranteed. In fact, an

employee shall enjoy support and protection, e g. maternity benefits, provision of rest days, regulation of
working hours, etc.

There cxists in Malaysia the Occupational Safety and Health Act of 1994 providing the standards
of safety, health and weltare for workers against risks at work.

All employces are allowed the minimum standards of housing in places of employment beyond a

municipal area, for example, the provision of electricity, piped water, medical facilities, recreational
facilines, etc.

‘ | All f_or_\:ign workers sh_all be given an extra benefit in terms of insurance to cover compensation
tor accident ansing out of and in the course of their employment, including expenses incurred in the

delivery of their bodics in the event of death or repatriations to the countries of origin when they are
permanently handicapped.

A.S Singapore™

_ It was highlighted that the Singapore Foreign Worker Policy was a dichotomy between the harsh
restniction for the unskilied and the favorabie conditions for the professional. In this light, professionals,

s.kil‘lcd workers and entreprencurs are more than welcome to settle down and be assimilated into Singapore
sovkely.

There are many laws relating to the employment of migrant workers. for example, the
Employment Act. the Workmen’s Compensation Act. the Employment of Foreign Worker Act, and $0 on.
Eveny foreign worker is required to hold either a work pemmit for stay and employment in Singapore in
approved sectors including manufacturing. coastruction, marine and domestic service sectors. or #n
employ ment pass if he 15 qualifred as skilled labor. 1t is noteworthy that a work permit holder may marry a
Singaporcan only upon the approval of the Minister of Labor. Their dependents may not be permitred to

“m.tmsmsw‘uomﬁe-erhmmi‘mraﬁ..]m- alaysia~ paper prescnind ot U
!.mmnﬁw“\“sh‘o M -
Poripa Atgpas. ~ Thas Worken in Sisgapare.”™ paget prosenircd ot the lndermational Workshop.
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reside in Singapore. A female work permit holder will be deported if found pregnant.

Under Singapore’s immigration laws, both employers and employees are subject to fines,
imprisonment or caning in violation of immigration offences. Severe penalties will be imposed on the
perpetrators. In order to discourage illegal immigration into the country, a series of publicized warnings are
made on a regular basis.

. As reported by the official channels of the recruitment process for Thai workers, there are three
channels, namely the formal channel of the Labor Affairs, Royal Thai Embassy in Singapore, the informal
channel and the illegal channel. The formal channel involves the management of the employment agencies.
The informal channel refers to any personal contacts available for foreign workers to have access to their
Job opportunities, without resort to the service of the employment agencies. The last channel of recruitment
occurs as a result of overstay in Singapore beyond the validity of visa. The statistical information reveals
that in any case the Thai workers have to pay extra cost for such recruitment, for instance, service fees to the
employment agencies, commission to their friends who help them out with the job positions.

According to the paper entitled “Thai Workers in Singapore”, it seems that some requirements
under Singaporean law are contradictory to the human rights principles. For example, a marriage between
a work permit holder and a Singaporean needs an approval by the Minister of Labor. It might be a deterrent
measure to control the number of foreign workers, but it captures this author’s attention whether such
requirement is in violation of the right to marry.”” Caning could be, in someone’s opinion, “irhuman or
degrading treatment or punishment.””®

As a summary of this part, it appears that the concept of human rights has been permeated in the
societies of the four destination countries, as well as Thailand. However, the human rights standards differ
from country to country, as a result of different cultures, customs, ways of life, religious beliefs, etc. One
should take account of the fact that human rights should be emerging intrinsically and cannot be imposed
predominantly from the outside. Anyway, the legal sanctions are severe in all countries as they are the
appropriate deterrent measures for the efficient control of foreign workers. Yet, the law enforcement
implemented in each country could allow some loopholes for the perpetrators to continue to disobey the
laws, e.g. the employment law, the immigration law. The only suitable way to tackle the influx of
immigrant workers is to educate the workers not to go abroad illegally or be swayed by fraudulent offers of
good jobs from anyone.

IV. Roles of Government Agencies responsible for the Protection of Workers

There are many government agencies in charge of labor protection and management in Thailand.
The following are the government agencies responsible for the protection of Thai migrant workers:

1.  The Ministry of Labor and Social Welfare is directly responsible for the protection of Thai migrant
workers. In fact, the process of sending Thai workers to work abroad begins with the Ministry a_nd the
protection to be provided to Thai migrant workers for their return to homeland, in the case of .ll]egal
workers on non-performance of the employment contracts by the employers a!so starts with the
Ministry. The Ministry is equipped with the Recruitment and Job-seekers Protection Act, B.E. 2528
(1985), amended by the Recruitment and Job-seekers Protection Act (No.2), B.E. 2537 (1994).
However, to implement this law is another issue. It should be remembered that the tssue of
implementation is observed in other papers under the present project.

Under the Act, an applicant for a permit to export workers shall be a limited or put?lic company
with a fully-paid and registered capital of at least 1 million baht. In any case, a bqnd or secur:ty of at Iea;t
500,000 baht is to be deposited with the Central Recruitment Registrar, or sanctions shall be imposed in
accordance with the Provisions of Article 33 of the said Act.

"Article 16 of the Universal Declaration of Human Rights; and Article 23 of the Intemational Covenant on Civil and Political Rights,
L966. (ICCPR)
Anticle 5 of the Universal Declaration of Human Rights; Article 7 of the ICCPR.
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The applicant shall ensure that the employment conditiong, e.g. wages, hours of w9rk, hav_e been
fulfilled. In the case that the workers have to be sent back to Thailand due to non-comphancf: with the
terms and conditions under the contract, the applicant shall be responsible for the expenses of their retumed
trips and in this regard the service fees to be paid by workers could be overcharged.

It was reported that most employees were satisfied with their career paths and Prolpotions_, then
workplace environment, except for those working in the food processing, plastics and chemical industries.

In the field of labor relations, the Ministry of Labor and Social Welfare is urged to amend the
State Enterprise Labor Relations Act as the employees of state enterprises deserve to be protected in the
same manner as the employees in other sectors.

The Ministry of Labor and Social Welfare may not be able to resolve the problems without the
full support of its officials who should have a comprehensive understanding of the laws in force. The
Ministry should be well-equipped with high technology. It should also be assisted with sufficient funding
to run an extensive vigilant system to ensure that immigration workers are properly protected.

2.  The Ministry of Foreign Affairs is vested with the functions to protect Thai nationals, both individuals
and bodies corporate when they are abroad. In this context, a Thai embassy or consulate-general is to
engage in the protection of the interests of its nationals, and helping and assisting the Thai nationals in
the receiving state.”® In any case, its assistance is quite limited since it has to be undertaken within the
limits permitted by international law and in accordance with the laws and regulations of the receiving
state in which the Thai nationals in need of help are staying. To put it another way, assistance could be
made through or with the consent of the local authorities. An Office of the Labor Attaché which forms
part of a Thai embassy is supposed to provide no better assistance than what the Embassy could do
itself since the office is working under the aegis of the Royal Thai Embassy. In other words, they are
working under the name “Team Thailand™ as projected by the Govermment.

3. The Immigration Bureau which works under the Office of the National Police is the law enforcer as far
as the Immigration Act is concemed. The immigration officers are empowered to take appropriate
measures Lo prevent the entries of illegal immigrant workers and to ensure that there are no overstayers
after their visa expirations. It occurs that, from time to time, this government agency is called upon for
proper observance of the human rights principles. for instance, the deportation of illegal immigrant
workers should be strictly made under the provisions of the Immigration Act; thereby deportation may
not be used as a disguised form of extradition. Unfortunately, as there are many illegal immigrant
workers held in custody of the Immigration Bureau while waiting for deportation, the confinement
places or jails might not have enough room for accommodation of all the illegal immigrant workers.
As a result, such jails are usually found to be overcrowded. This could of course give rise to some
concerns by non-governmental organizations or those who are human rights-oriented. The situation
would differ from country to country. The best way to avoid these problems is to adopt as many

deterrent measures as possible, instead of any attempt to upgrade the human rights standards
applicable in the penitentiary.

4. The Ministry of Interior is in charge of the administration of the whole country. It is not directly
responsible for the protection of Thai immigrant workers abroad. On the contrary, it will look after
foreign immigrant workers in Thailand since the administration is authorized to serve as the law
enforcer if a crime is committed. The local administrator may arrest and investigate an illegal
immigrant worker since any violation of the immigration law is a crime under Thai law. In such a case,
the administrative official has to make sure that the illegal immigrant worker has been brought to
justice and that due process of law is guaranteed.

One should take note that there might be some other government agencies that have been

TExecutive Summary Guidelines on Labor Deveiopment and Protection st a Time of Changing World Trade Flows,” Depastament of
Welfae and Labor Protection. September 1997, pp 33-34.

™ Scc Ancle S of the Vicnaa Convention on Consular Relations. 1963, 1o which Thailand is party as of May 15. 1999, (U.N. Note No.
LA 41 TRA221/1 (3-6) (3-7) dated May 18, 1999 addrcased o the Permanent Representative of Thailand 1o the United Nations)
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involved with the sending of Thai workers to be employed abroad, but they are not taking part in the
protection of Thai immigration workers since they have no jurisdiction as long as Thai workers are outside
the territory.

Another point that should not be overlocked is the role of non-govemment organizations
(NGOs). NGOs can best serve as watchdogs and provide any necessary assistance government agencies
cannot afford. -

Concluding Remarks

The paper reflects the fact that states are committed to abide by the international labor law
prevailing in the forms of customary intemational law or the ILO Conventions to which they are parties.
Thailand and the other four destination countries are no exceptions. In this light, it appears that human
rights are embedded in intemational labor law in the passage of time. It is interesting to note that some ILO
Conventions have gained no popularity among states, as opposed to the ILO Declarations or
recommendations.

It is observed that the laws in force in Thailand and the other four destination countries are in
accordance with the human rights principles and standards. particularly the obligations set forth in the ILO
Conventions to which they are parties. In the case of Thailand, the Royal Thai Government is in the process
of becoming a party to some other ILO Conventions with a view to improving the domestic labor standards
to meet the internationaliy recognized level. 1t is, in fact, the law enforcement in all four countries, which
has to be rationalized and strengthened. The government agencies in Thailand do have a major role to play,
but there are a lot of shoricomings, especially in terms of the law enforcement, including public awareness.

It should be noted that serious action is warranted to resolve the problem of Thai immigrant
workers. Assistance and facilities could be properly accorded to them if only there is an agreement between
Thailand and the four destination countries. The agreement as such should be made on a bilateral basis
since the situations and problems faced by Thai immigrant workers are always varied from country to
country. It would, thus, be appropriate if a bilateral approach were adopted. The agreement would provide
for a framework for the local authorities in each destination country to undertake. Any action to the
contrary will be a breach of treaty and would result in any remedial measure and state responsibility by the
violating state. In the meantime, Thai authorities responsible for the protection of the Thai nationals’
interests would feel comfortable to deal with their counterparts and would know where the right channel is
for them to go through.

At this juncture, it should be noted that even though some destination countries and Thailand are
members of the Association of South-East Asian Nations (ASEAN) and could initiate a conclusion of such
framework, it is sometimes easier said than done since some other ASEAN members would have different
concerns and thus it would be difficult for ASEAN to reach a consensus to conclude a multilateral
agreement, let alone the fact that this issue is always treated as a sensitive one among ASEAN members. In
any case, ASEAN members could come up with common views to deal with this issue in a collective
manner for this region.

On top of that, the agreements, if concluded, would ensure that all Thai workers wou}d be legally
working in the destination countries and that their rights will be protected and meet the intemnational
standards at all times. If this is the case, Thai illegal immigrant workers should be regulated and kept
reduced to the minimum, if not to nil.



Comparative Study on Labor Regulations in Three Destination Countries

Pornchai Danvivathana
Introduction

This paper is a comparative study on how the three destination countries - Japan, Malaysia and
Singapore - control and regulate migrant workers from Thailand in their respective countries. It aims to
investigate and compare systematically the functioning of the recruitment of Thai workers for foreign labor
markets only in the three countries, in the Research Project, titled “Thai Migrant Workers in Southeast and
East Asia: The Prospects of Thailand's Migration Policy in Light of the Regional Economic Recession™.
The outcome of this study is based on the information received as of August 29, 2000 from the researchers
in such countries.

As this study is structured to portray the recruitment and the labor conditions Thai migrant workers
are likely to experience in the three destination countries, certain laws and regulations will be referred to, as
they are relevant to Thai workerts’ status and living conditions in those three countries. In the process, an
international framework may be available which has laid down the foundations for labor regulation acts in
some of the three countries and Thailand. Intensive observations and comments will be offered in passing,
which may be useful for further analysis and assessment of the current labor situations.

Recruitment of Thai Migrants

Labor migration in all three countries is mainly governed by immigration law and employment (or
labor) law. There may be some other laws relevant to some particular problems or for a particular purpose,
for example, the Central Provident Fund Act was promulgated in Singapore to provide for appropriate
funds for retired workers.

It is interesting to note that foreign labor issues are governed by 10 statutes in Singapore, while
there are only a number of the relevant laws in Malaysia and a few in Japan.

Under normal circumstances, migrant workers are required to apply foran appropriate visa togoto
any destination country for employment. A work permit is also required, which is to be issued subject to
the validity of the employment contract.

Illegal entry or employment is a commission of a crime, which shall be subjected to a fine or
imprisonment, as the case may be. In Singapore, the law enforcement is very strict. In the pa;t, ert?ploy_ers
were allowed to withhold their workers’ passports and work permits. As new work permjt |ant1ﬁcat19n
cards are in use, workers are to be prepared to hold these cards at all times. The immigration laws in
Singapore and Japan forbid unlawful engagement in smuggling of illegal immigrants. '_l'he same can be said
in the case of Malaysia by way of induction, even though it is not clearly pointed out in the research.

It was reported that there were always ways and mean for foreign workers to §eek illegal
employment in the four destination countries, since this business could generate a lot of !ucrat!vc bcneﬁts
for foreign workers, employers and recruitment agencies from one end to another. Police raids aqd site
inspections are conducted on a regular basis and proven to be effective mechanisms to suppress iltegal
foreign workforce. Registration of aliens, including taking fingerprints of forelgners_ residing in Japan for
one or more years, is a stringent measure adopted to enhance the surveillance capacity of the government
agencies.

Importance is attached to this problem in Malaysia in such ways and means no less than thgt th_e
other two countries have engaged in. The Department of Immigration, Ministry of Home Affairs is
assigned with tasks pertaining to foreign labor issues. It should be noted at this juncture t_hal many Ia_ws
relating to foreign labor governance were passed in the early l?OQs.Qnder the llmmlglfatlon Regulation
1963, different kinds of passes are used to categorize people remaining in Malaysna foT dlfferent purposes.
It seems to be common practice that executive power is subject to discretion of officials in charge of the
Immigration Act 155.
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Employment Conditions and Welfare

Employment conditions are the core issue of labor relations, However, this is not the case for Thai
workers seeking employment in the three destination countries. In fact, for those who are lured to work
abroad, they would be offered high pay and fringe benefits, including propaganda of excelient employment
conditions or welfare. They could not care less about welfare as long as they are well-paid. It is interesting
to note that any job can be considered “well- paid” only if the pay check covers the expenditure and satisfies

the employee’s needs.

Welfare in Japan can be claimed by any person living in that country, regardless of his or her
nationality. However, aliens may enjoy these benefits under the welfare system if they are lawfully
registered. Under the Japanese National Health Insurance Law and the National Pension Law, visitors or
foreigners are not, by and large, eligible to participate in such terms and conditions applicable therein. It
appears from administrative practice that some terminologies are subject to interpretation.

In case of emergency, some local governments may bear medical costs for temporary workers as
stipulated in the Treatment of Sick Wayfarers and Wayfarers Found Dead Law. Even though Japan is party
to the {nternational Covenant on Civil and Political Rights of 1966, there is a tendency that migrant workers
may not be granted the same rights and treatment as bestowed to the Japanese. For instance, foreigners who
are non-residents are excluded {rom the National Health Insurance Law, as well as the National Pension
Law. This practice is a non-issue as far as human rights are concerned, since in this writer's perspective
Japan has not done anything in breach of her treaty obligations. In fact, this may be construed as normal
practice elsewhere.

It was submitted, however, that even foreign workers could be entitled to free maternity leave and
medical treatment for physically handicapped children or premature babies. This interpretation awaits the
Court’'s ruling for confirmation.

In Malaysia, rights and duties entitled to employers or employees will be protected under
Malaysian law of employment. According to the Malaysian Industrial Court, emphasis is put in favor of the
employer’s prerogative 10 organize his business, including the deployment of contracted labor, to improve
productivity. However, Section 60 of the Employment (Amendment) Act, 1998 allows the Director
General of Labor to inquire into any complaint if a foreign employee is discriminated against, in relation to
a local employee, by his employer. Despite no minimum wage being provided for in the Act, employers are

required to provide maternity benefits, rest days, control over hours of work, annual leave, and protection
against termination of contract on the ground of misconduct.

There are some other laws in force relating to labor protection, e.g. the Industrial Relations Act of
1967 permitting employees to claim against their employers for reinstatement of employment on account of
dismissal with just cause; the Occupational Safety and Health Act of 1994 aiming to ensure the safety,
health and welfare of persons at work against rinks to safety or health arising as a result of the work place or
activities of persons at work, the Workmen's Compensation (Foreign Workers' Compensation Scheme)
(Insurance) Order of 1998 mandating that employers shall annually allocate 96 Ringgit to an insurance
scheme for each worker: the Factories and Machinery Act of 1967 dealing specifically with the supervision
and regulation of factories and machinery for the safety of employees; and the Workers' Minimum
Standards of Housing and Amenities Act of 1990 setting standards of places of employment outside any
municipality to be maintained under the supervision of the Department of Labor.

It should be noted, however, that only some laws are in place to provide protection and assistance
to foreign workers in all three destination countries.

Status of Migrant Workers

It is quite clear that migrant workers without an appropriate visa are considered illegal entrants
according to the immigration laws in the destination countries. They could thus be subject to
imprisonment, fine and deportation. Many of them may have obtained appropriate visas upon entry. As
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they have finally overstayed, they are then called “illegal immigrants”. These workers are in violation of
the immigration laws and will be subject to sanctions. Under nommal practice, they will be blacklisted and
may not be allowed to apply for a visa for a period of years.

There are cases where workers have obtained inappropriate visas, thereby are unable to apply for
work permits as required. They are also considered illegal workers. However, imposition of sanctions may
be less severe than those under the above-mentioned category. It should be noted that illegal workers
without work permits may not work in the destination countries but they are still allowed to remain there
until the visas previously obtained expire.

It is usually the case that illegal workers may not claim social welfare, save legal protection as
international minimum standards recognized under international law.

Only legal proceedings are used as a way and means to deal with illegal workers. The relevant
laws in Singapore and Japan seem to be tougher than those in the other two destination countries. Over and
above these laws, punishment imposed in some countries could be construed as a deterrent measure, among
others, to discourage illegal entry of workers.

International Regulations
There are a few issues to be discussed under this heading:

International Control

In the sense of the term, states are governed by intemnational law which includes customary
international law and international agreements. In the purviews of customary international law, states are
legally bound to provide legal protection as envisaged in the international law of human rights.' One might
go a bit further by applying the national standards as advocated in the Montevideo Convention on the
Rights and Duties of States, 1933 which ensures non-discrimination against foreigners.” There are also
certain international labor standards to which foreign workers, whether legal or illegal, are entitled, i.e.
freedom of association and freedom from forced labor.

As regards international agreements, the three destination countries are to perform obligations
under treaties or international agreements to which they are parties.’ Interestingly enough, the three
countries are parties to the International Labor Organization (ILO). Therefore, the laws promulgated in
their respective countries need to be consonant with intemational labor law.

However, the standards of enforcement are in practice a separate issue. This may have to be
addressed in the context of human rights as international labor law, and international human rigl:ts laws are
really coherent in terms of concept and application, including their progressive development. * The three
destination countries may adopt harsh laws to punish illegal workers insofar as such laws are not
inconsistent with international law — international labor law, international human rights law, and so on. For
example, capital punishment may be imposed subject to the gravity of co‘nduc.:t or commission of off'ense.
Yet, a State Party to the International Covenant on Civil and Commercial Rights, 1966 may not impose

; Timothy Hiller, “Principles of Public International Law” (London: Cavendish Publishing Limited, 1995): 172.
Ibid

¥ The seven fundamental Conventions are as follows:

Convention No. 29 on Forced Labor; )

Convention No. 87 on Freedom of Association and Protection of the Rights to Organize:

Convention No. 98 on Right to Organize and Collective Bargainings:

Convention No. 100 on Equal Remuneration;

Convention No. 105 on Abolition of Forced Labor; .

Convention No. 111 on Discrimination (Employment and Occupation):

Convention No. 138 on Minimum Age.

Mo LN

! See Article 23 of the Universal Declaration of Human Rights.
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capital punishment on any person who is under the age of 18 years. A person may not be caned as caning
may be considered a measure against human dignity.

Issuance of Passports and Visas

Everybody has the right to freedom of movement and residence and the right to leave any country,
as well as his own. and to return to the country of which he is national or resident.*’ Any person is entitled to
hold a passport which is not only for use as a travel document but for the establishment of identity.* In
countries where this right to freedom of movement is guaranteed under the constitution, e.g. the United
States. Thailand.* no one may be denied a passport. It is then quite difficult for Thai authorities concerned
to resort to the issuance of passport as a deterrent measure to control labor migration. In fact, the Royal

Thai Government is required to provide diplomatic assistance and protection, as necessary, to Thai
nationals stranded abroad.

Issuance of visas sigmifies that visa-issuing states have consented 10 visa applicants’ entries into
their countries subject to the immigration laws of the same.® It purports that the applicants or visa holders
may proceed to the visa-issuing states within the time-frame specified, but these entries may be granted
only by immigration officials at ports of entry. If careful and appropriate scrutiny of visa applications can
be maintained by the destination countries, the influx of illegal migrant workers should be reduced. In the
case of Malaysia and Singapore, as members of the Association of Southeast Asian Nation (ASEAN), visa
is not required for Thai nationals. 1t is thus difficult to detect at any port of entry who are illegally entering
these two countries for employment purposes. The idea to abolish visa exemption for Thai nationals
proceeding to either of the two countries would diminish the true spirit of cooperation of all ASEAN

members, on the one hand. and would affect genuine or bona tide travelers in the tourism industry, on the
other land.

1t should be noted that it is very difficult to obtain an appropriate visa to Japan. The requirements
for supporting documents to obtain a visa shall be strictly observed. The research study reveals that those
illegal Thai workers, among others, obtain a valid visa to visit Japan, but they are considered illegal when

working without a permit or overstaying. To put it in another way, issuance or non-issuance of a visa may
not be the right approach to address the issue of illegal workers in Japan.

Conclusion of International Agreements

. _There 15 no pol_icy approach adopted by any destination country to conclude a treaty or
international agreement with Thailand on labor migration. As this issue of illegal workers becomes critical,

it is thus very timely to explore ways and means to reach agreement between or among the countries
concermned. This approach is consistent with the views suggested at different for at the global level to deal
specifically with international or transnational crimes. in the context of the United Nations, a draft
conven.tion on the suppression of transnational crimes is under consideration. It is internationally
_recognu.zed that illegal migration is a serious offence, among others, which can be suppressed if
mterr}atlonal cooperation prevails in *ie form of an international agreement. If an agreement is in place,
recruitment of Thai workers on a government - to - government (G-to-() basis may materialize and lead to

no set back. In that light, remedies and state responsibility shall be guaranteed for the benefit of both
employers and employees.

Concluding Remarks

L_abor rrlligration is a common concern of the states in Southeast and East Asia. The economic
downturn in Thailand has called for the Government to take action and introduce a plan of retrenchment. It

is in the meantime expected that Thai workers would seek more employment abroad. The three destination

** Article 12 of the Universal Declaration of Human Rights.

* B.Sen, “A Diplomat’s Handbook of International Law and Practice™. (D, i
n, fanc » {Dordrecht: ij :
® Section 36 of the Constitution of the Kingdom of Thailand, B.E.2540.( Martinas Nijhoff, 1588):353
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countries are always the desired targets for Thai workers. In the process, the Royal Thai Government may
wish to encourage Thai workers to work abroad. (8 B. Sen, in note 6 supra, p.399.)

[t should be concluded that Thai workers in the destination countries are govermned by immigration
and labor laws. Such laws in force are generally enacted in accordance with international law. It is only a
matter of standards-setting and law enforcement, which might be inconsonant with international standards
recognized in a universal character. It is evident that the laws in force in such countries provide for different
levels and scope of protection from one country to the others.

It is always the case in any country, and Thailand is no exception, that stricter laws will be
introduced as labor migration becomes more severe. This may be a good strategy for the three destination
countries since they are in need of foreign workers. It is only a matter of how to properly regulate the
employment of Thai workers abroad on a long-term basis.

Prospects for employment of Thai workers in the three destination countries are still bright. The
business of sending Thai workers abroad is very lucrative for employment agencies in Thailand and in the
three receiving states. It goes without saying that the business also generates a source of income for
Thailand. As this issue becomes more and more serious, since it is reported that many of them are engaged
in illegal employment, greater attention from the public and the private sectors are required. Effective and
continued measures are called for as the number of illegal Thai workers is growing rapidly. Follow-up
action should not be overlooked.

An international agreement should be concluded between or among the three destination countries
and Thatland. It would be an instrument to ensure that appropriate protection is provided for between the
Governments concerned. The agreement to be concluded should make sure that any rogue employment
agency is put out of business. The government agencies concerned may request the right to regular visits at
working sites to observe the employment conditions, as well as according facilities and providing
assistance to Thai workers as necessary.

It should be underlined that since illegal migrant workforee is a result of transnational organized
crime, as reconfirmed in the United Nations draft convention on the suppression of illegal migration,
international cooperation seems to be the only measure for now to resolve this problem effectively. As the
discussion has demonstrated, emphasis should be placed on urging the countries concerned to enter into an
agreement for the purpose of labor protection. Failure to do so could cause problems of mistrust and
misunderstanding at the government level. Perhaps Thailand should take the initiative in this direction for
the benefit of Thai workers residing in such countries, which could be a resolution to the same problems
existing in any other region in the future.
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1.1 Objectives

This research paper was written as a report on the results of the study forming part of the
research project entitled “Thai Migrant Workers in Southeast and East Asia: The Prospects of
Thailand’s Migration Policy in Light of the Regional Economic Recession” conducted by Asia
Research Center of the Institute of Asian Studies, Chulalongkorn University. The paper was
specifically aimed at enumerating the important factors contributive to the legal problems
concerning Thai laborers going to work in foreign states.

As legal factors form part of “the problem™ of this matter and may simultaneously present a
solution to the problem, legal research has its role in the research project. Legal problems conceming going
to work in foreign countries are varied.

Basing the classification of the legal problems on their sources led to the conclusion that the
problems are of two categories: (1) problems in the source country and (2) problems in the destination
country. This research paper, however, focuses only on the problems in the source country regarding the
legal aspects of going to work abroad by Thai laborers.

In conclusion, the purposes of this research paper are as follows:

To report on the survey of Thai laws concemning this matter.

To report on the study of legal problems faced by Thai laborers in the source country

To report on the legal feasibility study in solving the problems that will lead to the end of controversy
on “the prescriptive policy” that should be adopted by Thailand concemning Thai laborers going to
work abroad in the economic recession.

W=

1.2 Perspectives

Like other problems relating to intenational migration, the problems can never be solved
through the application of knowledge of any single field of study. Causes and effects of the prob!ems
regarding Thai laborers going to work abroad are complex. Interdisciplinary §tudy .is thus required.
Nevertheless, as this research paper is a legal paper, the legal theme is thus its starting point.

1.3 Framework of Study

In the survey of legal problems faced by the source country in sending its workers abroad, we
found 12 aspects of legal problems that need discussion.

First, after the preliminary understanding is established (the first topic), the research
paper should at first make it clear “Who are Thai laborers? What sorts of persons are to be
identified as Thai laborers? Do Thai authorities protect all Thai laborers or just some of them? Do
Thai authorities protect all Thai laborers equally? :

Second, the study should find out the answer to the question “Do Thai la\'.vs accept the right of
Thai laborers to go to work in foreign states? This issue will lead to the study of the existence, the categories,
and the quality of right of Thai laborers in going to work abroad.

Third, with the relevance of the first topic to the matter that we are going to discuss anq with our
realization of the fact that laborers who want to go to work abroad are required to seek the assistance _of
agents involved in recruitment service, the legal problem faced by wor_kcrs at th:‘s stage is concerned with
their legal relation with agents. Legal researchers have to take into consideration “existence of the problem,
categorization of the problem of this nature, severity of the problem. and the method of problem-solving
adopted by the Thai state.”” The last objective of this stage of study is to find out whether the Thai law
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provides the measures to control recruitment agents and how?” As the recruitment process exists in the
national and the provincial leve! and involves state and private business organs, the study is to be conducted
on “classification of the ways of exporting Thai laborers (the fourth topic) and the process of exporting Thai
laborers (the fifth topic).

Fourth, as the study is focused on the problems in the source country, it is necessary to explore
the roles of the source country. There is no doubt that the source country does not limit its action within its
own boundary. As the source country, Thailand harbors its intention to protect Thai laborers in foreign
states. The question raised by us is whether the law allows Thailand to be engaged in transnational or
cross-border actions to protect Thai laborers and how? The Thai authorities chiefly resort to control over
the operation of recruitment agents, believing that efficient control over recruitment agents results in the
effective protection of Thai laborers in foreign countries. Thus, the study to be conducted at this stage
focuses on the laws allowing the Thai state to protect Thai laborers in foreign states. The study is to be
conducted on “the control of recruitment agents™ and “state organs involved in exporting Thai laborers
abroad™ (the seventh topic).

The study at this stage lays stress on the relation of Thai authorities and Thai laborers working in
foreign states. The legal issue to be discussed is concerned with what the Thai law says about Thai laborers
working in foreign states who are considered the ones having moved out of Thailand. In general, the
application of the law of certain sovereign states cannot extend beyond their territory as the state can only
exercise its absolute power over its own territory. Extraterritorial validity of the law of certain sovereign
states only has effect on the citizen of those states who live in foreign states but only under the consent of
the foreign states. The question raised at this stage is whether Thailand has laws determining the right and
system for protecting the interest of Thai laborers in foreign countries. The matters to be investigated are:

1. Duties and responsibilities of authorized recruitment agents (the eighth topic),

2. Responsibilities of authorized recruitment agents as conditioned by recruitment contracts (the ninth
topic), and

3. Duties of laborers who go to work abroad (the tenth topic).

Fifth, as the possibility and the efficiency in providing assistance to laborers depend on the
existence of funds, the “Fund™ to serve this purpose has been set up. Thus, reference to the “Fund” for the
assistance of laborers who go to work in foreign countries is unavoidable.

Sixth, we then deal with the problem of human rights abuse as experienced by Thai laborers in
foreign states (the twelfth topic).

The whole picture of the current state of the problems portrayed by the legal research serves as “a

social mirror” that reflects “the rules of law™ contributing to the problems conceming “Thai laborers going
to work in foreign states™.

1.4 Benefit of the Research

_ First, the research leads to the discovery of the solution to the puzzle about the migration of Thai
nationals to other countries from the point of view of the source country, in the other words, from the point
of view of the Thai law. We believe the research sheds light on the whole point of view of the Thai law

concerning this mater. Research of this kind thus belongs to “Legal Science Proper or Normative Legal
Science™.

Second, after completing our research in the Normative Legal Science, we take into account the
social fact and we then notice the causative relation of positive law and social reality. The degree of
efficiency of the state mechanism in controlling recruitment agents is thus revealing to us as well as the
degree of efficiency of punishment on those taking part in illegal recruitment effort. It is impossible for this
research paper to investigate all aspects of the relation between law and society conceming this matter, due

to budgetary constraint. However, the research paper serves as a “bridge” to other legal rescarch works
related to the  Legal Science of Fact™.



Thailand's Overseas Employment and Recruitment Law 109

Third, although the research belongs to “Legal Science Proper”™, not focusing on the relation of
law and social fact, it brings to light the value of the laws governing the process of exporting Thai laborers
abroad. Thus, it serves as "a bridge™ 1o another research work belonging to the same research project which
focuses on the state mechanism for solving the problems with Thai laborers through the international
agreement between Thailand and foreign states that recruit Thai laborers.

2. Persons Identified as “Thai Laborers”
2.1 Definition of “Thai Laborers™

Who are Thai laborers? According to Thai law, “aliens” means the persons who do not hold Thai
nationality;' thus “Thai laborers™ means laborers who are of Thai nationality. This interpretation makes it
necessary for us to accept those persons holding multiple nationalities, including Thai nationality, as Thais.
On the contrary, those holding no nationality cannot be considered as Thais.

Thus, the study requires us to clarify the term “Thai laborers™ that are the subject of our study
before we can probe into other aspects of the problem. In reality there are many aspects of the problems
concerning ethnic minorities yet to be granted Thai nationality, foreigners in Thailand and Thai laborers in
foreign states.

2.1.1 Problems Concerning Ethnic Minorities without Thai Nationality

As Thailand has land borders with its neighboring countries, the legal status of those living along
the borders is hard to determine. There are still hill tribe people officially referred to as “highlanders™.? A
large number of them are waiting to be granted nationality. The authorities have viewed hill tribe people
living in the highlands since the beginning of the history of Thailand as Thai citizens. But, as their
identities are difficult to prove, the highlanders not with proven identities are yet to be granted Thai
nationality®. In addition, there are undocumented persons who can be viewed as stateless persons.

The problem arose when those persons went abroad to find jobs but were refused work permits.
Their legal status was thus illegal immigrants. They were punished for entering into those states and doing
their jobs without permission. Having been punished, they were sent back to Thailand. In the cases where
they held identity cards for the minority groups issued by the Thai Department of Local Administration,
Thailand had to accept their return. Though they were not Thai nationals, their holding of the identity cards
issued by the Thai authorities signified their connection to Thailand. But in many cases, Thailand did not
accept their return as there was no evidence of their awaiting for their being proved of their identity and of
their being stateless persons living in Thailand. As a result, they were detained in the place used for
detaining illegal immigrants in foreign states.

2.1.2 Problems with Laborers Who Are Foreign Minorities living in Thailand

In addition, there are people leaving Thailand who are not of Thai nationglity but have lived in
Thailand for a long time. For practical reasons, the Thai authorities view them as ahens‘| and did not grant
them the permission to enter Thailand but allows them to live in the country temporarily” for humanitarian
reasons, as they are likely to face persecution if sent back to their home countries. These foreigners are
Chinese, Laotian, Viethamese and Burmese. Many of them were born in Thailand and many were not.

! Article 4 of the Nationality Act B.E. 2495 and the Nationality Act B.E. 2508. . N

? “Highlanders™ are hill tribe people dwelling and making their livelihood in the highlands with the average inclination of more than
35% and the height of 500 meters above sea level onwards in 20 provinces as follov!rs: Chiang Mai, Maehongsom,.Chw,n_g Ra!,
Phayao, Nan, Lampoon. Lampang. Prae, Tak, Petchaboon, Loey. Pitsanuloke, Sukhoth_al. Ka:pp_ang;':elch. Kancha.nabyn. Uthaltha!-u.
Suparnburi, Ratchaburi. Prachuabkirikhan and Petchburi (Articic 5 of the Order of Prime Minister’'s Office conceming community
development cnvironment and the control of narcotic plants in highlands. B.E. 2540). ] .

! Report on the study on order, kaw and policy concemed with the personal stalus of hlghlandcrs.by the Subcommittee on "hF Granting
of Personal Status to Highlanders by the Order No. I/B.E. 2542 of the Committee on the Granting _"f Personal Status of Highlanders
set up by the Cabinet Resolution dated May 11, B.E. 2542, Submiited to the Committee on the Granting of Personal status by the Order
No. I/B.E. 2542 of the Commitice on the Granting of Personal Staltus to Highlanders set up by the Cabinet Resolution dated May 11,
BE. 2542,

* According to Article 17 of the Immigration Act B.C. 2522,
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wbmﬁleylmveThailandtoworkint’omigncmum'iﬁ,aremeywbcidemiﬁedasThailaborers?

There are stateless minority laborers working in Thailand. When the Thai authorities planned to
send them back, problems arose, mostly with the Burmese nationals who were minor!ties-ir_l conflict with
the Burmese government and thus unacceptable to the Burmese authorities. The minorities themselves
were not willing to return to their native land for fear of being punished by the Burmese. There has been
controversy regarding this matter in Thailand. Those sensitive to human rights abuse argued that the
minority laborers should be allowed to return to Thailand. They held that those minority laborers had
developed their ties with Thailand as the place for inhabiting. Those preoccupied with the security problem
argued that those minority laborers should not be aliowed to return to Thailand. They held that those
laborers were illegal immigrants who were to be expatriated.’ Once expatriated, their ties with Thailand
were automatically cut and there was no reason for Thailand to allow them to return to Thailand.

The arguments of both sides are plausible. In the case of alien laborers leaving Thailand, they
have no residence in Thailand and just use Thailand in transit, thus Thailand is not obliged to accept their
retum. In the case of the laborers who live and have their families or were bomn in Thailand, Thailand
should accept their return for humanitarian reasons although it is obvious that they are not Thai nationals.

2.1.3 Problems with Thai Laborers in Foreign Countries

At present, there are persons of Thai nationality without dispute who do not live or were not even
bom in Thailand. They are offspring of Thai immigrants in foreign countries. They may not be able to
speak Thai, nor do they have psychological ties with Thailand. They just hold Thai nationality. Children
born 1o illegal Thai immigrants in Japan have never been granted Japanese nationality. They are just illegal
immigrants as their parents are. The case is similar to that of the offspring of Burmese illegal laborers in

Thailand whom the Thai authorities regard as illegal immigrants. The question is whether Thailand should
recognize them as Thaij laborers deserving its protection.

2.2 Categorization of Thai Laborers in Foreign Countries

2.2.1 Thai Laborers in Public and Private Sectors

Thai laborers can be categorized as laborers in public sectors and laborers in private sectors as in
other countries. In Thailand, job performance in public sectors is not govemned by the same laws as those
applied to the private sectors. The standard of the quality of works of the same nature done by public
sectors and private sectors is viewed in different ways. As there are Thai nationals working in public and
private sectors in foreign states, Thai law applied to the public and private sectors have their effect on those

Thai nationals, due to the accepted principle of the international law that the states have personal
Jurisdiction over their citizens, no matter where on earth their citizens appear.

2.2.2 Legal and [llegal Immigrant Laborers

In going to work abroad, Thai laborers are required to seek permission to enter foreign states
from the foreign states where they intend to go to work. When they get permission to enter foreign states,
they gain their status as legal immigrants. When they enter foreign states without permission, they gain
their status as illegal immigrants. They are subjected to punishment and expatriation according to
immigration law of those states. As long as laborers still hold Thaij nationality, the Thai embassy and
consulate in those states must realize that the laborers still hold rights and duty as Thai nationals no matter

who they are, and no matter whether they are legal or illegal immigrants in those countries. They thus
deserve complete protection from Thailand.

2.2.3 Skilled and Unskilled Laborers

There are skilled and unskilled laborers. In fact, the majority of them are unskilled laborers.

* Articles 53-54 of the Immigration Act B.E. 2522,
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Working in foreign countries does not mean that they receive less protection than that received by Thai
nationals working in Thailand. Unskilled laborers working abroad are to be offered training programs that
help improve their skills as unskilled laborers in Thailand. Nevertheless, Thailand cannot offer them full
protection of this kind enjoyed by Thai laborers in Thailand.

3. Law Determining the Right of Thai Laborers to Work Abroad
3.1 The Law Endorsing the Right of Thai Nationals in Going to Work Abroad

Although the Thai Constitution does not endorse the right of Thai nationals to leave Thailand,
there is no Thai law prohibiting Thai nationals from going to work abroad.

In addition, promulgation of the law prohibiting Thai nationals from leaving Thailand is
impossible as Thailand has ratified Intemnational Rules on Civil and Political Right, 1966°. Article 12 (2) of
the rules states that “Everyone shall be free to leave any country, including his own”. Exception to this rule
appears in Article 12 (3) that states: “'the above-mentioned right shall not be subject to any restriction except
those which are provided by law, are necessary to protect national security, public order (ordre public),
public health or morals or the rights and freedoms of others and are consistent with the other rights
recognized in the present Covenant™.

In general, Thailand is obliged by the principle of Intemational law not to promulgate the law
prohibiting its citizens from going to work abroad, except when the prohibition exists to serve the purpose
of: 1. national security, 2. public order, 3. public health, 4. public morals, and 5. rights and freedoms of
others. The question is what are Thai laws serving those purposes and do they result in the prohibition of
Thai laborers from going to work abroad?

3.2 Thai Laws Restricting or Eliminating Rights of Thai Laborers to Go to Work Abroad.

In principle, the Thai authorities are not allowed to promulgate the law that restricts the right and
freedom of its nationals to go to work abroad. However, there exist laws empowering the state to restrict or
to deprive Thai nationals of their right to go to work abroad.

From our survey, we found that prohibition and the imposition of constraints on the ability to go
to work abroad of Thai nationals exist under the following conditions.

3.2.1 Restriction under Immigration Law

The departure of Thai laborers from Thailand is only considered legal when.it is made in
conformity with Article 11 of the Immigration Act B.E. 2522 and Article 62 of Fhe Recruitment and the
Protection of Laborers Act B.E. 2528 amended by the Recruitment and the Protection of Laborers Act B.E.
2537.

Article 11 of the Immigration Act B.E. 2522 states: “Persons entering or leavir_lg the Kingqom
are required to take the designated paths and passes through checkpoints and specific areas in Fhe fixed time
as proclaimed in the Government Gazette by the Minister.” In leaving the country, Thai _laborers are
required to pass through “EXIT" determined by the Minister of the lntc_zrior through h:§ exercise of power
in accordance with the Immigration Act. In addition, the time for leaving the country is also fixed li')y the
Minister. The ability in going abroad of Thai laborers needs to meet some conditions. Violators of this rule
shall be punished with fine not exceeding 2,000 baht.’

The problem that may arise, and in fact, occurred in the past, has to do with the order by the
Minister of the Interior to close checkpoints for going to particular countries that make it impossible to

* Thailand became a party to the Rules on Civil and Political Right on October 29, 1996. Sce Nopnithi Suriya. Intcrnational Rules on
Civil and Political Right 1966. the accession of Thailand. Thammasart Law Joumnal 4 (2539) 764-779. . .
? According to Article 62 paragraph 2 of the Immigration Act B.E. 2522, in case the violators are alicns. they shall be punished with

imprisonment not excceding 2 years and fine not exceeding 2.000 baht.
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travel to those countries. The closure of checkpoints for going to Myanmar (Burma) makes it in'lpt.)ssib!e
for Thai laborers 1o go to work in Myanmar and for Burmese laborers to come to and find their jobs in
Thailand. However, closure of checkpoints is very unlikely now as Thailand is not involved in violent
conflict with any country. Termination of intemational contact is very unusual; and i.f it occurs, the rjght of
Thai laborers to go to work in the countries having no more relations with Thailand is thus revoked in case

departure through other permitted channels is impossible.
3.2.2 Restriction under Recruitment and Labor Protection Law

The law requires Thai laborers going to work abroad to pass through checkpoints and to hand
over documents® (as determined by the Director of the Department of Recruitment) to officials. The
checkpoints were set up in accordance with the proclamation in the Government Gazette by the Minister of
Labor and Social Welfare.” When the officials find that a person has no document regarding going to work
or 1o apprentice abroad, they may use discretion to stop the departure of the person from the country.
However, they are required to record the reason for stopping the departure.'® The right to go to work abroad
of a laborer is revoked until it meets the conditions made by the law.

3.2.3 Restrictions under the Administration under the Exigency Law

Article 10 of the Administration under Exigency Act B.E. 2495'" authorizes the Prime Minister
and the Minister of the Interior'? to prohibit persons from leaving the Kingdom if is evident that the
departure from the Kingdom of such persons poses a threat to national security. Violators shall be punished
with imprisonment not exceeding 10 years or fine not exceeding 10,000 baht or both."?

3.3 Do Thal Laws Freely Allow Thals to Go to Work Abroad?

In principle, Thai laws do not pose an obstruction to going to work abroad for Thai nationals.
The question is whether Thailand has laws encouraging Thai nationals to go to work abroad.
Encouragement means facilitation of departure or providing protection when laborers are abroad.

3.3.1 Law on Going to Work Abroad at the Time When There Existed No Specific Law
Concerning This Matter

Thailand first promulgated the law on recruitment during the reign of KinF Rama VII. The law
was refcrred to as the Recruitment Act B.E. 2475 that took effect on August 29, 2475.'* The law was aimed
at “protecting the interests of laborers™. Before the promulgation of this law, Thailand had no law

govering recruitment effort. Recruitment effort to supply workers to the firms in this country and in other
countries was thus freely done by the private sector.

3.3.2 Law on Going to Work Abroad During the Time the Recruitment Act B.E. 2475 Was
in Effect

Although the Recruitment Act was promulgated in B.E. 2475 to protect the interest of laborers,
there was no provision conceming recruitment effort 10 supply workers to jobs in foreign countries. Thus,
during the period of the Act’s being in effect, recruitment efforts to supply workers to jobs in Thailand and
in foreign countries were under state control. The law stipulates that involvement in the recruitment

* Violators shall be punished with imprisonment not exceeding 6 months or fine not excecding 10,000 baht or both (article 87 of the
Recruitment and Protection of Labor Act B £ 2528 as amended by the Recruitment and the Protection of Labor Act (No. 2) B.E. 2537
* Anicle 62 of the Recruitment and Labor Protection Act B € 2528 amended by the Recsultment and Labor Protection Act (No. 2)
BE 2537

* Articic 61 of the Recruitment and Labor Protection Act I E 2328 as amended by the Recruitment and Labor Protection Act (No. 2)
BE 2437

"' The 89" Government Gazette in 6™ Chapier of dated March 11, B 1. 2495,

" Aniclke 21 of the Administration under Faigency Act B E 2493

' Article 17 of the Adminisiration under Fxigency Act B E 2498

" In the 45* law yearbook B E 2473 but published in the Government Gazetie on August 31, B.E. 2475, The taw was effoctive on
that date & Article 2 of the law stsicd that the law was cficclive on the day H was published in the Government Gazetie.
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business must be permitted by the Minister of the Interior.!”* Thus the Recruitment agent in business before

July B.E@ 2475 or in business after the law was in effect was under the control of the Minister of the
interior.

This law was abolished'” by the promuligation of the Recruitment and Labor Protection Act B.E.
2511 that took effect on June 29, B.E. 2511.'%

- 3.3.3 Law on Going to Work Abroad During the Period the Recruitment and Labor
Protection'® Act B.E. 2511 Was in Effect

The objective of the Recruitment and Labor Protection Act B.E. 2511 was not only to provide
regulation on the establishment of recruitment agents, but also to regulate the recruitment and labor
protection. However, there was no provision on the recruitment effort to supply workers to jobs in foreign
countries. Involvement in recruitment business required permission by the Minister of the Interior.

3.3.4 Law on Going to Work Abroad During Period When the Recruitment and Labor
Protection Act B.E. Was in Effect?’

The promulgation of the Recruitment and Labor Protection Act B.E. 2528 resulted in the
abolition of the Recruitment and Labor Protection Act B.E. 2511. The main reason for the promulgation of
the law’' was the inefficiency in the enforcement of the Recruitment and Labor Act B.E. 2511 concerning
problems with Thai laborers in foreign countries.

By the time of the promulgation of the law, there were large numbers of recruitment agents
supplying workers to jobs in foreign countries. Many of them tricked job seekers to use their services
without the availability of jobs, charging excessive service fees. In addition, laborers reached destined
countries but got no job. Employers failed to honor the conditions of job contracts. Female laborers were
sexually harassed or even raped by employers and their retatives. Many of them were abandoned. Laborers
with these problems sought asylum in the Thai Labor Office or Thai Embassy. Their stay in such places
caused problems with shelter and food, not to mention traveling costs to return to Thailand. Most
recruitment agents said they had no fund to help such laborers and it was difficult for them to demand the
money from guarantors of job seekers in seeking passports as the whereabouts of guarantors was not
known.

Further, some laborers committed crimes in foreign countries and it became a must for the Thai
authorities to help them. This caused heavy burden on the country’s budget as provisions in the
Recruitment and Labor Protection Act B.E. 2511 could not protect Thai laborers in foreign countries.

In addition to stricter control on recruitment, the control on recruitment of workers for jobs in
foreign countries is separated from the control of recruitment effort for supplying workers to jobs _in the
country. A Fund for assistance of Thai laborers in foreign countries was set up. Service fees were adjusted
to reflect the real economic situation.

3.3.5 Law on Going to Work Abroad During the Period when the Recruitment and Labor
Protection Act (No. 2) B.E. 2537 Was in Effect’

The Recruitment and Labor Protection Act (No. 2) B.E. 2537 did not result in the abolit_ion of the
Recruitment and Labor Protection Act B.E. 2528. It is merely the amendment to the law. The main reasons

Article 5 of the Recruitment Act B.E. 2475.
Article 4 of the Recruitment Act B.E. 2475,
Anticle 3 of the Recruitment and Labor Protection Act B.E. 2511.
Article 2 of the Recruitment and Labor Protection Act B.E. 2511.
" In 85™ Government Gazette Chapter 38 dated April 30 B.E. 2b51 ll- P!*;EEe 2215:;8 |
u
In the 102™ Government Gazette Chapter 116, dated September 1, B.E. - page 1. . .
™ The reason of the promulgation of Lh':: law as given at the end of the Recruitment and Labor Protection Act B.E. 2528 in the
Government Gazette,
2 In L11™ Govemment Gazette {Chapter 28, dated June 30, B.E. 2537. page 40.)
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for the promulgation of the Recruitment and Labor Protection Act (No. 2) B.E. 2537 are as follows™,

First, the Recruitment and Labor Protection Act B.E. 2528 contained improper provisions
contributing to the existence of loopholes. Thus, there was a need to have provisions regulating sending
workers for training in foreign countries. Provisions on the return of collateral and on the benefits from
funds. as well as on punishment need to be improved.

Second, the Recruitment and Labor Protection Act B.E. 2528 could not adequately protect
laborers, 1t thus needed improvement through the setting up of the Committee on Recruitment and Labor
Protection to consider and work out the development plan for recruitment and labor protection. Job seekers
were to be given more protection, including the cases in which job seekers were not entitled to rights and
benefits as laid out in job contracts. And there were to be provisions regulating the testing of skills,

Currently, the main Thai law conceming this matter is the Recruitment and Labor Protection Act
B.E. 2528 as amended by the Recruitment and Labor Protection Act (No. 2} B.E. 2537. The question is
how the law facilitates going to work abroad of Thai laborers.

4. Categorization of Thai Laborers Going to Work Abroad.

Employment in Thailand can be put into two main categories, as in other countries, as follows:

1. employment that is not through recruitment agents and 2. employment that is through recruitment
agents.

4.1 Going to Work Abroad of Thai Laborers That Is Not through Recruitment Agents.

Currently, the law on recruitment and labor protection regulates only two types of going to work
abroad that is not through recruitment agents as follows: 1. Going to work abroad to fulfill the employment

contract between employers in foreign countries and employees in Thailand and 2. Going to work abroad to
fulfill the employment contract between employers and employees both in Thailand.

The Thai law on this matter does not contain the provision regulating the making of job contract
in foreign countries between foreign employers and Thai employees. In this case, there is no need for the
state from which the nationality of laborers derives to protect its nationals, as laborers were not sent from
the state and the decision to become engaged in employment took place in foreign countries that are beyond
the scope of the Recruitment and Labor Protection Act B.E. 2528. Thailand, however, may protect these

laborers through the principle of diplomatic protection accepted without dispute by the intemational
community.

4.1.1 Going to Work Abroad to Fulfi

It Employment between Employers in Foreign
Countries and Employees in Thailand

The Employment contract made in Thailand or in foreign countries may not be through
recruitment agents. No provision in Thai law requires recruitment agents to act as a medium in all cases.
The law just forbids “conducting job application™, that is, the prohibition of foreign employers or their
agents from conducting the application for the jobs in foreign countries by themselves. The law requires
that the application for jobs in foreign countries be conducted by recruitment agents or the Recruitment
Department.** In case Jjob seekers intend to go to work abroad by themselves without relying on the service
of recruitment agents, the law requires them* to notify the Director-General of the Recruitment
Department or those authorized by the Director-General at least 15 days®® prior to their departure. Violators

7 The reason as it was published in the Government Gazette at the end of the Recruitment and Labor Protection Act (No. 2) B.E.
2537.

** Anticle 50 of the Recruitment and Labor Protection Act B.E. 2528 as amended by the Recruitment and Labor Protection Act (No. 2)
B.E. 2537,

** Proclamation of the Department of Recruitment on the notification of Boing to work abroad by ONESELF (No. 3) dated August 4,
B.L:. 2538.

* Article 48 of the Recruitment and Labor protection Act B.E. 2528 as amended by the Recruitment and Labor Protection Act (No. 2)
B.C. 2537



