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Excerpt

The main objective of the report entitled “Thailand’s Environmental Review: to
Ensure its Preparedness for Thai-US Free Trade Negotiation” is to analyze and assess
the potential social and environmental impact of the Thai-US Free Trade Agreement.
This is to formulate Thailand’s position in the negotiations with the US and will also help
provide further direction and guidelines for the improvement of Thailand’s environmental
management in general. One of the research activities was the setting up of a
discussion forum with well-known foreign academics to exchange views on trade and
environmental issues. The exchange of relevant information, opinions and suggestions
will be of great benefit to the research.

It is clear from the discussion forum that trade and environmental issues have
an evolving relationship. The current tendency reflects an increased concern about the
impact of trade on the environment, both at bilateral and multilateral levels.
Environmental concerns have become a determinant of trade barriers, in particular for
goods that destroy the environment. However, this idea runs contrary to the impetus for
trade liberalization, which requires in free and unrestricted trade. Debates on trade and
the environment have generally led to disputes. It is likely that environmental issues will
not be properly addressed, and will increasingly tend to be left off the negotiation’s

agenda.

At the bilateral level, the environmental issue is one of the agenda items, in
particular in negotiations between the US and its partners. This is due to the fact that
every US negotiated agreement must be fully consistent with the environmental review,
as expressed in US environmental laws, and must undergo a process of public hearings
and discussions. As far as Thailand is concerned, the moving force behind the research
on the national environmental review was the Thailand Research Fund (TRF) which has
shown a keen interest in this issue and realized the importance of the said issue. In
examining the documentation of the US environmental review, it is found that, in its
general observations, the US has come to the conclusion that trade liberalization has
had no impact on environmental concern. However, it is known that free trade has had
negative repercussions on the environment, which has brought about disputes in a

number of free trade areas such as NAFTA.

As for environmental issues in the bilateral free trade negotiations in the ASEAN

region, it is often found that a special emphasis is put on high-level protection of



vi
environmental standards, efficient environmental laws enforcement, and on cooperation
in environmental development. However, the US environment-related trade barriers are
implicitly expressed through the requirements on its negotiation partners to enforce and
improve their national environmental laws with the view to raising their respective

environmental standards.

As for the free trade negotiation between Thailand and the US, the discussion
forum made a number of suggestions. The forum recommended that Thailand pay
special attention to environmental problems such as water pollution, air pollution,
hazardous wastes, and other environmentally related impacts on bio-diversity, and to
polluting activities such as forestry, mining, animal trade and tourism. It was also of the
opinion that Thailand should conduct an environmental review like in the case of the
US. Should any issue of concern be identified, the necessary pressure would have to
be exercised. Such undertaking could be collectively realized in collaboration with
international NGOs or international organizations. Those issues of concern could also
be brought to the attention of the US Congress to create additional pressure. The
objective of this undertaking is not to oppose the setting up of free trade areas but
rather to enhance cooperation in the efforts to upgrade industrial standards and labour

safety.
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Professor Sachs : Let me say that this session relates to environmental impacts
resulting from a free trade agreement. You may already know that under the US law,
there is a requirement to conduct environmental impact assessment that may result
from the conclusion of a free trade agreement. We are talking about two sides of the
same coin: one is the effects on the US and the other on the partner country. The US
Trade Representative office (USTR) has to make an assessment for both. There is a
legal requirement, which allows public commentary as well.

It is this assessment that we are focusing on. If in fact FTA is to promote
investment in the electronic sector for example, then the environmental review is
supposed to raise concerns regarding the adverse effects to the environment. By
referring to such legislation, | don’t know actually whether the timing is right because |
know that there was a request for public comment on April 20. | don’t know if they
would spend time to get public comments on environmental aspects.

Risk to environment is the result of promoting dangerous or polluting activities.
This policy needs to be reviewed. Impacts on other sectors such as fisheries or
biodiversity in Thailand are also required to be thoroughly considered. | would therefore
like to ask you what environmental aspects should we focus on. | am sure there are
lists of environmental impacts that the US would look at, which may be put forward by
environmental movements. We see it as part of public control of the trade negotiation
process.

When | look through the environmental reviews of other free trade agreements,

| think they really try to skim over the issues by basically saying that there are no major
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effects. But this idea of the investment promotion of certain sectors could be damaging
to the environment. | think it's very usual to push and insist upon those industries that
are promoted by FTA which are likely to cause adverse impact should be strongly
controlled. Such impacts include putting workers and communities at risk through air
and water pollution.

In addition, environmental reviews are very general. We found that
environmental reviews for the Singapore, Chile, NAFTA, Panama Free Trade
Agreements are all very general. This applies to every FTA over the past 10 years. |
think you should use this opportunity for lobbying the government. But this is not an
easy process. It is a political process. And | think this is quite timely and | would

support you at our side by submitting something similar to the US review.

Dr.Suthawan : This is very useful because at the moment, | heard that the third round
of negotiation will be held next month. Thailand would like to leave out the issue of the
environment and labour standard from this negotiation. But | heard that it's not possible
because the US are pressing for these two issues as being of importance. When you
ask about the process of public participation and involvement in this process, we have
actually a lawyer here. According to the law, | think we need a process as in your
country to put into practice. However, everything is not clear. We really cannot get the
information and we don'’t really know what has been happening in terms of negotiation.
But we know for sure that Thailand is trying to leave out the two issues. Environmental
issues are considered sensitive to investment promotion in Thailand. We know in our
studies that there are one or two US electronic companies and several are Japanese
companies that always talk about relocating to other countries like China if we raise too
much concern about environmental issue and its impact on the workers.

| wish to raise a question that if we are to engage in this FTA what can be
undertaken to help improving the quality of investment, considering that the Thai
government does not want to talk about environment and the labor standard at the
moment. Actually we had conducted some environmental review as those undertaken
in other countries which you had mentioned. | read US environmental reviews in other
countries. All of these reports indicate that FTA had no impact or a very small impact on
the environment. But we are still quite concerned because it appears that if we have a
free trade agreement, certain industries will grow and have consequences on pollution

and greenhouse gas emission.
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Professor Sachs : | would suggest that you should emphasize not so much on the
greenhouse gas emission but on the toxic, water pollution, air pollution workers’ hazard
and biodiversity. So if there are important effects on tourism or logging or mineral
exploitation, that could have a strong adverse effect on the environment. The issue of
deforestation, for example, or coastal erosion or destruction of coral reef or depletion of
fisheries or extinct of species through hunting or something like that will be revised. |
would focus on those issues, especially since the USA is currently denying any impact
on greenhouse gas. Anyway, you won'’t get very much political interest or attention.
Probably the emissions from Thailand would not be of major global concern once
compared to the emissions of USA. | would focus on targeted areas and really try to
think about which sector, like you say through FTA, are likely to be promoted and what
the adverse environmental consequences are likely to be, such as the faster logging or
pollution in the electronic sector. | think, in general, the government is too afraid to
enforce proper regulation because industries can’t be cleaned up. They act and protect
the workers within reasonable bounds without huge cost. So | think a lot more leeway is
required particularly in evaluating the economic costs and benefits.

The community needs to be protected against the externalities. And | think,
through experiences, if the government could have predictable, rational and clear policy
of modern environmental management, it would actually benefit investment.

| think it is more important to encourage the protection of workers and
communities rather than cost minimization. And this is also something that | think the
government should really understand. It is not at all a proposition but rather a modern
practical management of this issue through a kind of the environmental protection
agency that is appropriate to engage and not undermine investment. There are a lot of
evidence that you just raised regarding the quality of the investment. And | think this is
a big policy issue and of course a lot of governments are seeking ways and means to
promote quality investment.

If you could make partnership with other NGOs that are working say in logging
issue or biodiversity destruction or coral reef , destruction from irregularly tourism or
what ever | think that you make a group effort. We are not against free trade and we
are not against foreign investment. But we think that it should be under the rule of law

and it should incorporate control to limit the social costs.
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Dr.Suthawan : This is a very productive suggestion. As environmental review is not
required by Thai law, is it possible and useful for the review be presented to your

public?

Professor Sachs: Yes, | think we would find ways to take your review and again | don’t
know exactly the statistics but | think it's probably still timely to put it in the public record
because of the comments received. | would suggest that your position should not be
against the FTA but rather that you believe the trade for investment and environmental
management should all be made compatible with each other. And that’s the point; the
environmental review is not to oppose the agreement. It is to make a rational balancing
of the environmental consideration and the trade consideration. It also helps to ensure
that market forces incorporate the social cost. And | think that would be a productive
thing to do. | know that in several FTAs, there were agreements between the two
government to consequently undertake serious projects. For example, the two
governments agreed on the project in the electronic sector to promote the
environmentally sound production techniques. They protect workers and communities
from heavy metal. And this could become an on-going proposal in which the US
environmental protection agency would work together with you. | don’t know whether
Thailand has an environmental protection agency but there should be one. And you
could propose a series of specific projects. So it's not just a review of risk but actually

calling for specific programs to follow.

Dr.Suthawan : | heard that now there is talk about some cooperation which might be
included in the agreement. So this might be a good idea to be proposed. The

cooperation may include efforts on green process in electronic industry, for example.

Professor Sachs : The UN needs to be engaged. You can ask the UNEP and WHO to
give you some technical assistants on this. WHO has an environmental health division
and probably there is a significant office of WHO in Bangkok where you ask them for
literature review on the heavy metal association with the electronic sector. They would
probably come up with some documentation for you. And similarly, UNEP is able to
help you on the trade and environment side. Probably you could ask an outside NGOs
to make direct contact with the team and ask for their suggestions and technical

assistants.
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Dr.Suthawan : We have come to the end of our discussion. | really appreciate your

time. Thank you very much.

tland1snaatnil Special Forum on Trade and the Environment

Tﬂﬂ Mr.Mark Halle , Director on Trade and Investment,
International Institute for Sustainable Development (IISD)

NN 23 WOAINYW 2548

Dr.Piyawat : explained how Thailand is involved in this kind of activity.

| am a Thai government agency under the Prime Minister's Office with a primary
business to fund the research project. Our activity also involves managing the system
as well as the process of research which includes formulating the topic that should be
funded. In this regard, we have turned more to the international aspect of research in
the last few years to try to assess Thailand’s position in the global world. As part of this
effort, we are supporting a series of projects on trade and environment issues relating to

free trade agreement.

Dr.Suthawan : The idea for this special forum emerged from the current bilateral trade
agreement between Thailand and United States. The FTA negotiations are
comprehensive which means among other things that this will include sensitive issues
that shape the environment. The special forum will discuss and clarify various aspects
of the issue, both its positive and negative sides. Thailand recognizes the need to
proceed carefully on this matter. The environmental agreement needs to be feasible to
avoid being used as another non-tariff trade barrier. The developed countries are also
responsibility in terms of environmental damage. Thailand realizes that environmental
problems go beyond the national borders. Therefore the issues need to be addressed at
the multilateral level. However, we need to ensure that any attempt to impose
environment standard on developing countries must not undermine the capability of
developing countries to attain their standard . Yet , we also recognize that the
relationship between trade and environment is a complex economic activity  that has
an adverse effect on the environment .Some have argued that the world carrying
capacity is nearing limit . It maybe argued further that any activity that increases further

pressure on the environment needs to be regulated regardless. So in this case , there
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may be a good possibility that the connection between trade and the environment might
have to be taken into consideration in the context of bilateral trade negotiation .
Certainly, one can think of a number of issues that might be raised. Should the
environment be included as part of the bilateral trade talk between Thailand and the
US., trade limited natured resource , such as wildlife and illegal timber wood
presumably be covered, More worrying is that sector in which Thailand is more
competitive than the US, such as agriculture. This special forum is an opportunity for
the general public to develop a better understanding of the issue involved in the
relationship between trade and the environment, so that we can make intelligent inputs
to the base and defense of our trade in both areas. We would have a chance to
discuss trade and environment issues raised in other trade forum such as NAFTA and
WTO. We can explore the impact on the lack of international agreement such as the
Kyoto Protocol on trade as well as the impact of Burgeny international trade on the
environment. The line of this discussion will be the question of whether it is possible to
enjoy the benefits of free trade , while also protect and guard the environment for future

generations.

Mr.Mark Halle:

How do trade and environmental related issues emerge?
Environment —-GATT:

Environment issue was not raised that much in GATT. However, EMIT Group
was established when there were some realization that trade may somehow have
impacts on environment which can also lead to dispute. The first dispute was the Tuna-
Dolphin case, which was brought up by Mexico and the US. This case was a wake up
call for everyone to pay more attention to trade and environmental issues. In the
Uruguay Round, environment became an issue in trade negotiation, not the other way
round. At the domestic level, there were discussions on the impacts of trade on the
environment as well as health. Finally, a committee in trade and environment (CTE) was

founded under the WTO.

Environment - WTO
In general, there are three generations of trade and environmental related issues.
First, the concerns that environment will rollover the trade issues and not the

other way round. There is a new trade organization, very powerful, with the
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ability to not only to dispute but also to take economic sanction. It is a powerful
organization of 24 multilateral agreements under the same rule and it has a
normal economical with through radical power. The reason for some concern is
because many of environment agreements affect us through free trade
agreements. This is a challenge for the domestic level and means that the
space to take environment to action continually change and change.

Second, concerns of an attempt to link trade and environment. We need to look at
the linkage between the two issues and how to harmonize trade environment law.

Third, concerns of how to draft trade policy without causing negative impacts on the
environment and vice versa. Trade policy can be advanced without unnecessary
restricting the environment. The challenge no longer seems to be on how to merge the
policy system. It is about how the tool system can close set. The trading system
response to the need of commerce, the response to the need of the trading countries in
trading law. They will never be merged and we have to try to do is to see how can we
organize for the government such a regime that is complimentary. In looking at the
period leading up to DOHA ministerial conference, you see the committee working at
the various stages. If you look at how the World Trade Organization proceeds, it takes
an issue and identifies its importance, then studies and examines the issue. The next
stage is to identify those issues that require negotiations. The second stage is to identify

issues of the negotiation and the third stage is the policy demanded.

CTE- WTO

How to identify the issues for negotiators and setting the rules for negotiation.
So far, the process is not sufficient. The work of the committee on trade and
environment of 2001 was demanded to study, to clarify, and to prepare issues for
negotiation. As | said before, we need to first understand the trend on environment
negotiations. This involves understanding how environment issues has moved in
different ways. We can probably conclude that there has not been that much progress.
However there were the advantages of looking at the decision released on the process
of shaping which the United State calls “crystallization”.

There is a problem of “crystallization” which means that the problem was
not yet resolved but it only disappears from the talks at both international and

domestic level.



13

Dispute Settlement

From trade perspective, product from one country should not be discriminated in
another country. However, from environmental point of view, we should differentiate the
products, which are produced from environment friendly process. This should open up
some trade distortion especially when the imported country has higher environmental

standard.

How GATT deals with this problem?

In the Tuna-Dolphin case, only trade law applies to trade related cases which
means the US can not place on their own environmental standard to this case. In the
case of Tuna (Thailand-US case), there is a reverse of such application. This is
because if environmental impacts are great to human health or endangered species,
environmental standard can be applied to trade related case. Therefore, this is in a
precedent that they reverse trade law by using environmental law (environment

treaties).

Dispute Settlement

Who decides whether to apply trade law or environmental law?

In the case of Tuna Dolphin, they applies principles indicated in five multilateral
environmental treaties. These include, for example, the precautionary principle.

The problem arises whether to apply this precautionary principle when there is
no scientific evidence justifying the allegation. In this case, there must be an interim
measure, which suspends the alleged activities and at the same time allows scientific
investigation to be carried out. WTO has to give certain condition to apply the
precautionary principle moratorium terms of temporary. For example, in the case of

GMO, the EU suspended the import of goods from the US temporarily.

WTO-MEAs : TRIPS & CBD

TRIPS — allows private sector to keep profit from patent while CBD stresses on
the share of benefit and knowledge.

Conflict of Objectives: On this area there is still a deadlock WTO is now trying to
harmonize these differences. However, there is no program has been set up for this so

far.

The Doha Mandate
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There are a lot of program terms of trying to bring MEAs to negotiations. Doha

mandate was badly drafted, from Mr. Halle’s point of view.

Cancoon

After the collapse of Cancoon negotiation, multilateral negotiation stopped not only at

bilateral but also at regional levels. The US tries to reach for “can-do” countries. The

EU agrees to reform their CAP. The US trade representatives still wish to revive the

talk again. However, the environmetn is still not included in the Agenda.

The July Framework
The EU prepares to provide preferentiated trade policies to countries which treat

environment better. The environment becomes a trade-off issue.

Elsewhere in the world
NAFTA case:

The areas of water and hazardous waste become very important issues. For the
bilateral trade, it is still difficult to conclude whether it will have positive or negative
impacts on the environment. The good opportunity is that it is flexible. However, it can
lead to spaghettis bowl syndrome, which can raise transaction costs (because each TA
has different settings).

In this region, important bilateral agreements include those Thailand has with
ASEAN , Japan and China. The trend is :

1. The purpose is to have sustainable development.

2. In order to recognize MEAs, we need to have some exceptions which allow
us to meet the requirement of MEAs.

3. To promote cooperation on environment improvement. Now the trend is that
the US will not impose direct sanction. However, they will demand the trade partner to
improve the enforcement of its domestic laws for the purpose of environmental

improvement.
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A shift to positive agenda

- It requires understanding the link between trade and environment
- The understanding of the consumers (in the US&EU) for environment demand.

For example, the EU will give better deal to those who treat their environment better.

Conclusion
-Green protection is an option to handle the problems.
-Real environmental demand is form the consumers . This motion is growing.
-Using the pressure from trade to improve the environmental situation in the
country.
-We need policy coherence.
-Since the objective of trade and environmental protection are different, we need

trade liberalization to achieve sustainable development.

Open discussion

Dr.Somkiart (TDRI) :

Are there any hidden agenda in the US FTA text, which we should be

concerned? How to put this to July framework

-environmental as a trade off

Mr.Mark Halle :

The environment is not an issue the case of US-Singapore . However, the issue
of investment and IP are mainly the risk. Normally there is always a trade off especially
between sectors. Who will gain at who will lose is very important.

“The problems of raise to the bottom” In the case of NAFTA did not show that these
problems are worsened. Halle believes that there will be a long-term improvement in the

environment standard.

Dr.Somkiart :

The problems of distribution? The loss of tradition vanity of plant after the

commercial seeds flood in?
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Mr.Mark Halle:
Who will benefit and who will lose and now to transfer the benefit from those
who gain to the other who losses.

In NAFTA, there is a problem terms of impacts on biodiversity. We can learn from

it and improve upon that.

Dr.Somkiart :

If Cleaner Technology is included the process. Please comment.

Mr.Mark Halle:

Liberalization of environment goods and services may be including some: clear
list which have no controvert

Water supply (clear water) is another sensitive issues which is under risk of

being “privatization” (liberalizing trade)

Khun Supavit (MONRE):

The ministry of commerce considers trade and environment as taboo. However,
he thinks they can actually be mutually support w/ one another. MONRE is now
considering about set up trade and environment department.

However, at the moment for US-Thai FTA, the government decides not to

include trade & labour in the negotiation.

Khun Manop (MOE):

He does not agree that trade and environment can compliment each other
especially the area of transfer of technology (TOT) in TRIPS. In TRIPS when the person
would like to patent anything he/she to show source of origin. However, in reality, there

is still a problem of actual disclosure.
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Moreover, the US does not join any MEAs. How can the talk about the
environment that can really be used to improve the environment?

What will happen after the Kyoto Protocol become effective?

Mr.Mark Halle:

-There is no way for FTA with the US. To have “fast track”, it needs support
from the congress. There are lots of lobby groups in the congress who will use
environmental issues as their rationales.

-Dispute Settlement issues. It is important to make more balanced between the
2 issues

-TRIPS is rather lousy and ignoring TK.

The important is to make WTO recognizes that the US is now pushing for TRIPS

plus. The problem is the bad boys impose trade barriers by referring to the state of the

environment will go away.

-Mark makes interesting point that US wants to engage in FTA w/ Thailand is
politically not economically. US wants to measure roles the S.E.A. to prevent China’s
role.

-Kyoto Protocol has some weak points. However, whether US will play any role
it is not so clear

-Whether to part the environment & labor issues the text of NAFTA is become
there is a person from interest groups.

-Labor is more a domestic whereas environment is an international issue. Labor
standard normally is increased with the level of development. Therefore it is important to

separate the environment from labor issues.

-The US does not like “perspective law-only the objective they want to alive
Khun Manop :

What will be the link b&w WTO and Kyoto Protocols under Kyoto, LDCs are not

allowed to do carbon trade?

Mr.Mark Halle:
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There will certainly be some problems since CDM does not allow the emission
trade and LDCs.
-Most of important environmental issues are not actually discuss the CTE. Each

issue in discussed its related committee.



