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* Daniel J. Boorstin, The Discoverers: A History of Man's Search to Know His World and Himself,
{New York: Vintage Books, 1983), p. 12

* Michael Mewshaw, “Travel, Travel Writing, and the Literature of Travel”, p. 4

* |an Richard Netton, Seek Knowledge: Thought and Travel in the House of Islam, (Richmond:
Curzon Press, 1996), p. vii

37 Alain Corbin, The Lure of the Sea: The Discovery of the Seaside in the Western World 1750-1840,
translated by Jocelyn Phelps, {Cambridge: Polity Press, 1994), pp. 4-5

% |lan Richard Netton, Seek Knowledge: Thought and Travel in the House of Islam, p. 97

* Michael Mewshaw, “Travel, Travel Writing, and the Literature of Travel", p. 3
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POSITIVE LAW AND FOLKTALES IN FAR-EASTERN ASIAN LAW
CONTEXT
ALEXANDER SHYTOV

INTRODUCTION

This paper suggests one basic idea to be considered within legat theory. A
folktale is important for identifying positive law. This idea finds a strong resistance in
dominant legal ideology of our werld and in the Far East particularly. In jurisprudence
this ideclogy is called legal positivism. The adoption of this ideology led to several
negative factors for the development of law, such as alienation of law from common
people, rigidity of law, and in countries like China and Thailand, its low effectiveness.
Law has become a mechanism of external coercion rather than the instrument of self-
governance of people. L.egal positivism is responsible for the divorce of taw from morals,
and because of that for weakening the moral farce of law.

Thus, the issue of relevance of folktales to legal theory falls within one of its
hottest topics: the refationship between law and morality. Felktale and other forms of folk
wisdom are a rich source of moral ideas. They are not just mere stories. They contain the
standards of what is good and what is wrong. The advantage of drawing folktales to the
ambit of jurisprudence is that they overcome the major argument against the
dependence of validity of law on morals. This argument maintains that law must be kept
independent from morals since maorals are subjective and vary from person to person.
Folktaies, in contract to that view, represent the shared view of moral standards of the

whole community, who is the author of folktales.

FOLKTALES AND IDENTIFICATION QF POSITIVE LAW

Positive law is sometimes defined as “the rules of conduct established by tacit
acquiescence or by the legislature, and which derive their force and authoerity from such
acquiescence or enactment, and not because they are the dictates of natural justice,
and as such, of universal oblit_:Jation.“1 The more comimon definition is “law established or
recognized by governmental authority.”2 The general perception of positive law is that it

includes only those rules which the state enforces, and the rules which can be found in

! Ballentine's Law Dictionary. Rochester, N.Y., Lawyers Co-opeérative Pub. Co., 1969
* See: http://dictionary.Ip findlaw.com/



what is called sources of law primarily identified with the acts of legislation and in some
countries with judicial decisions. The dominant approach to the study of law shared by
the overwhelming majority of legal academics and practitioners is to limit the study to the
legislation (including quasi-iegislation) and case-law with quite infrequent drawing on
legal customs.

It is a strange thing for a legal positivist to think of the wisdom of common
people as a possible source of law. What matters for him is political power which is
institutionalized, rather than an uncertain bedy called “folk wisdom”. Law is concelved
as the way this power can enforce political will in the society. Since there is no
mechanism of enforcing “folk wisdom” there is no any sense to talk about folk wisdom.
Law is for a legal positivist is something certain and clear, while folk wisdom is a body of
morality with the content which varies from person to person. This is the point where
legal positivism displays its weakness: complete mistrust in the goodness of human
nature as a social and creative being. The spirit of iegal positivism is a spirit of
individualism. Law, according t¢ the positivistic ideal, aims at the behaviour of an
individual who is governed predominantly by abstract rules rather than his or her social
connections, and who pursues his or her own selfish goals, rather than the interests of a
community. In contrast, the spirit of folk wisdom as expressed in manifold sourcas of
folklore is a spirit of community.

The spirit of individualism reflected in legal positivism resists any authority of
social morality. The spirit of community expressed in folktales upholds it. The main thesis
of legal positivism is that law per se is not called to enforce social morality, even though
among legal positivists there is no unity as to the issue of ‘accidental’ enforcement of
morals by law. A legal positivist may agree that a law may enforce certain moral values.
What he cannot agree with is that law must enforce certain moral values, and if it fails to
do that then it ceases {o be a law. Therefore, the issue of opposition between legal
positivism and folk morality becomes a part of general discussion on the connection
between law and marals. The whale enterprise of legal positivism is to separate morality
and law.

This positivistic approach, conceived by modern lawyers as natural, is, if looking
from the historical perspective, is very unnatural. For example, Roman lawyers, who

contributed so tremendousty to the development of not only the western law, but also



law of all countries of the world, held that “jurisprudence is the knowledge of things
divine and human; the science of the just and the unjust."3 Roman lawyers based their
complicated legal distinctions on the fundamental principles of morality: honesty, care
for others, uprigh’mess.4 These principles can still be found in Thai Civil and Cammercial
Code.” If applying civil law principies it becomes clear that a judge must necessarily
draw on certain morality to establish what is honest or what is not. In addition, law
forbids enforcing any juristic act which runs against good morals (RagssHEuRBUsZD
‘nu).‘"’ This provision is clearly expressed not only in Civil law, but atso in administrative
law of some countries.’ Furthermore, moral reasen is one which is required for limitation
of the exercise of one's constitutional freedoms and rights, as it is expressed in many
constitutional acts and international legal documents.”

The same can be said about criminal law. For example, many offences contain
such element as acling dishonestly. If dishonesty cannot be proved than a suspect
cannot be held guilty. Some legislative acts try to define the idea of dishonesty. So tries
the Thai Penal Code. Section 1 defines dishonest act as any seeking benefit to which
one is not entitled by law.” If we look carefully at the content of this definition we will
easily notice that judges are not freed from the necessity of relying on their moral sense.
In this respect, folktales can provide moral principles on which the judges can build their

legal interpretations.

*See Digests of Emperor Justinian. 1.1.1. The source is available at:

http: /. fordham. edu/halsalifbasis/535institutes. html#Book%201

‘ Digests. 1.1.3.

® Section 5 of the Code imposes a general duty of honesty on every one.

® See: Section 150 of Thai Civit and Commercial Code.

" See: The German Statute on Administrative Process. - Article 44 (2) (6). The text available at:
http:/foundesrecht.juris.de/bundesrechtivwvig/__44 html

® Thai Constitution contains the reference to good morals in the foliowing sections: 28, 38, 39, 42, 45
and 50. See also Article 29 of the Universal Declaration of Human Rights.

® Section 1 of Thai penal Code.



REASONABLE MAN AND FOLKTALES

In English law, where thete is no criminal code, many moral concepts -are
defined in some statutory acts. For example, Theft Act defines dishonesty. 1t does that,
however, rather negatively through describing certain behaviour which should not be
considered to be dishonest.: A person's appropriation of property belonging to ancther
is not to be regarded as dishonest {a) if he appropriates the property in the belief that he
has in law the right to deprive the other of it, on beha!f of himselif or of a third person; or
(b) if he appropriates the property in the belief that he would have the other's consent if
the other knew of the appropriation and the circumstances of it; or {c) (except where the
property came to him as ftrustee or personal representative) if he apprepriates the
property in the belief that the person to whom the property belongs cannot be
discovered by taking reasonable s.teps.10

At first, one may think this is a clear cut legal definition of dishonesty. If a person
believes that he has in law the right to appropriate the property than there is no
dishcnesty. On the contrary if a person kelieves that he does not have the right than he
is acting dishonestly. Belief, however, is an immaterial thing. It may be difficult to prove
that an offender did indeed have the knowledge that he was acting dishonestly. Theft
cases are decided by jury, and it is the juries who have to determine whether the
accused has had such a belief, In doing this, however, the jury have to rely on what is
called the standard of a reasonable man.' Reasonable man is a hypothetical parson
who would act reasonably under given set of circumstances. If, as in criminal cases, the
defendant failed to act similarly, then he or she will be held liable. This standard,
however, has peen used almost in every branch of law sometimes explicitly, and more
often implicitly, and not only in criminal law. The idea of reasonable man reflects the
intuitive need for the standard of cammen morality. At the same time, this particular
standard has been long acknowledged to be too uncertain to provide lawyers and the

jury with clear guida\nce.12 Further, what is reascnable among hill tribes may be very

" Theft Act 1968, s. 2 (Eng.) The text can be found at:

http:/fiwww.swarb.co.uk/acts/1968TheftAct. shtmi

" R v Mclvor, Court of Appeal [1982] 1 All ER 491.

" {ucas JR. ‘The Philosophy of the Reasonable Man.' In: The Philosophical Quarterly 13 No. 51.

April. 1963 pp.97-106. The taxt can be found at; http:fusers.ox.ac.uk/~jrlucas/reasble.htmi



unreasonable in Bangkok; and in our age of globalization there is a need to find a
common source of reasonableness.

It may look paradoxical, but this source of common reasonableness can be
found in the most common and meanest type of literature - folktales. First, they can
easily go from one culture to another. Second, there is much wisdom in them, and
wisdom is the perfection of reason. Folktales can be used for a construction of what the
morality of an ordinary reasonable man is. The need to draw on folktales simply is that
the standard of ‘reasonable man' is too absiract and hypothetical while folktales display
reasonable man in action. There is, of course, a big problem how one can use folktales
in drawing a clearer picture of a reasonable man by the jury deciding a particular case.
It would be ridiculous to image that the jury or judges instead of inquiry into every detail
of the case would entertain themselves with reading folktales to find a solution to the
particular case. Rather, folktales can be used in the way of educating consciences of
those who form and apply law through both intuitive and rational grasp of moral
principles contained in folktales. In this respect, the moral prir_wcip|es articulated in

folktales can provide a clearer image of a reasonable man.

THE MORAL PRINIPLES OF FOLKTALES AND THE SPIRIT OF LAW

Apart from meeting this particular need to clarify the general content of the
concepts like good morals, good faith and efc. It is important to emphasize that the
function of folktales in identification of positive law is not to provide legislators and law
enforcement bodies with the rules of law, rather their function is to clarify the spirit of
taw. In this capacity, the study of folktales and other embodiments of folk wisdom in their
relationship to law is important for education future lawyers. We live in the world where
the abundance of legal materials makes it extremely difficult to see the spirit of law.
Therefore, communicating the spirit of law to all those on whom the enforcement of law
depends is crucial for the wellbeing of the whole society. As one Christian put it well:
“The letter of law kills, the Spirit gives life.” The literal application of law without reference
and understanding its spirit is extremely dangerous. A lawyer who knows well a letter of
faw but is ignorant of its spirit is not only a foolish lawyer, he is a dangerous lawyer,
because an automatic application of law without understanding it can ruin lives. In this

aspect, the study of folktales can be one way to communicate the spirit of law.



Folktales contain principles of law which are important for every lawyer to know.
Here is not exclusive list of those principles:

1. the principle of love, which states that one must care for and accept other
people;13

2. the principle of restitution, which requires to make good any wrongdoing
committed in the past by restoring the status \quo;14

3. the principle of just reward, which states that those who do what is good and
right are rewarded, but those who do what is evil and wreng are punished;"

4. the principle of compassion, which states that that those who suffer deserve
syrnpathy;"5

5. the principle of mercy to an offender if there are mitigating circumstances of
committing offence or the goodness of his moral character;

6. the principle of impartiality is also affirmed together with the principle of
mercy;m

7. the principle of virtue, which points at the importance of moral character and
as the only justification for inequalities among people;19

8. the principle of fruth, which can be understcod fully when is contrasted with

!ie;20

9. the principle of equality, which forbids segregation of people according to
their sta\tus;21

10. the principle of grace, which assigns great moral value to the acts of mercy

done not out of duty, but out of compassion;22
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11. the principle of equity which requires to avoid strict application of moral and
legal rules under certain circumstances;™

12. the principle of watchfuiness, which reguires particularly in the context of
folktales to be beware of possible fraud, however the significance of this principle of law
is much bigger than applying to fraud;zd it also points at the necessity to be on guard
against all kind of greed;25

13. the principle of self-control, which requires from a decision-maker a certain
emotional and mental discipline to take correct clecisions,;m5

14. the principle of superiority of a wise peaceful action over violence;‘??

156. the principle of grateful response, which requires from a beneficiary to assist
the benefactor;”

16. the principle of voluntary sharing, which requires from a moral agent to share
her or his goods with neighbours as the best way to secure one's own \f\fell—tmeing;29

17. the principle of personal responsibility, which requires presence of a free
action as the condition of responsibility;30

18. the principle of detachment as the condition for arriving at correct legal
decision;”’

19. the principle which states that good public governance depends on the
good morals of people;32

20. the principles which maintain the value of family for personal and social well-
bei.ng;33

21. the principie of non-resistance to evil:™
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