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PART Five: Government

They come under the purview of the Public Service Commission and their
tenure is the same as that of any departmental employee. Finally, alt depart-
mental corporations must submit an annual report, which must be tabled, by
the minister responsible, in the House of Commons. This report is essentially
to provide publicity for the activities of the organization and to ensure that

such independent bodies are not above considerations of economy and effi-
ciency.

Semi-lndapendent Agencies of the Public Service .

There are a great many commissions, agencies, councils, boards, and tribunals
that have functions that might make them appropriate candidates for depart-
mental corporation status, but which for various reasons have been kept within
the public service proper. These bodies include regulatory, investigative, quasi-
judicial, and even service-delivery institutions and are kept under closer controt
of the Cabinet because, in most cases, they have responsibilities that can be
extremely significant in terms of public policy. They are listed in a separate
schedule of the FAA and number more than fifty individual organizations.
While there is no need to provide the entire list here, by mentioning a few of
them, the reader will get a sense of the sorts of responsibilities these bodies
have.

The operational or "‘service-provision” category includes the RCMP, the
Canadian Security Intelligence Service (CSIS), Statistics Canada, the Public
Service Commission, Elections Canada, and the National Archives. All of these
government agencies are fairly large organizations, but because of the need
for objectivity and non-partisanship in the performance of their duties, they
report to a minister less directly than a line department does.

In the quasi-judicial or investigative category, agencies such as the Civil
Aviation Tribunal, the Immigration and Refugee Board, the National Parole
Board, the Public Service Staff Relations Board, and the Security Intelligence
Review Board (SIRC) all have to be at arm’s length from politics of the day in
order to retain a modicum of impartiality. At the same time, because of the
sensitivity of their decisions, the government has been reluctant to place them
completely outside the purview of the Cabinet.

Finally, this pot pourri of organizational orphans also includes important
regulatory agencies such as the CRTC, the National Energy Board, and the
National Transportation Agency. While these agencies must operate in a semi-
independent manner to keep raw partisan bias from sullying their delibera-
tions, at the same time, their decisions are policy decisions of the government.
Hence, the government of the day naturally wants to have them either close at
hand or at a “short arm’s length.”

Special Operating Agencies

Organizationally, the “newest kid on the block™ in the federal public service is
the special operating agency (SOA). One of the recommendations of Public
Service 2000, which we will discuss in the next chapter, was to “achieve a new
balance between the philosophy of contrel and risk avoidance and the desire
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Figure 22.5
Special operating agency.
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to encourage innovation and promote initiative.”’ The SOA is an institutional
arrangement designed to accomplish that new balance.

The SOAs are set up through a framework agreement that defines an
arm’s-length relationship between a sponscring department and a unit within
the department. The special operating agency is given much greater autonomy
within the department and, as well, is exempt from many of the government-
wide administrative rules. Generally, the units that can be converted to SOAs
are already self-contained within the department, they have a clear mandate
or mission, and they have roles associated with the delivery of a specific service.

The first five SOAs started up in 1990 and four of these provide services
to other departments and agencies in the government on a cost-recovery basis.
The exception, the Passport Office, delivers its service directly to the public.
While they don’tactually “bill” their public-service clients, the SOAs are funded
through a revolving fund. A revolving fund is a non-lapsing appropriation out
of which the SOA pays its bills and into which it deposits its “‘revenues,” in the
form of paper transfers from the client departments. This allows the agency to

4. Service-to-the-Public Task Force. Report {Ottawa: SSC. 1990) p. 16.
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operate on a commercial basis and not to have to jumnp all of the accountability
hoops set up by Treasury Board.

While they are “special,” SOAs are still part of the department and are
ultimately accountable to the DM through the framework agreement that sets .
them up. The employees of SOAs are public servants with all of the benefits
and constraints associated with that status, and the organization is subject to
review by the auditor general. The SOAs must prepare annual business plans
as do all departments and they are expected to operate efficiently. At tme of
writing, about a dozen more SOAs have been approved and several are pend-
ing. None of this next wave of SOAs has an exclusive service-to-government
function and in fact many of them deal only with a public clientele.

Crown Corporations

A crown corporation is a government institution with a corporate form, cre-
ated by act of Parliament to perform a public function. In 1995, the Financial
Administration Act defines a crown corporation as a **parent Crown corporation
or a wholly owned subsidiary.” Historically, however, crown corporations were
a much more inclusive category, including departmental corporations, de-
scribed above; agency corporations, which carried on commercial activities
with the public but which did not compete with private-sector corporations;
and proprietary corporations, which were essentially private companies wholly
owned by the government. The latter two categories of crown corporations
are now all parent crown corporations and the distinction between agency
corporations and proprietary corporations is no longer relevant.

Parent Crown Corporations A parent crown corporation is headed up by an
independent board of directors, which is appointed for a set term by order-in-
council. The members of the board usually include a full-time chairman or
president, who may also function as the administrative head and chief executive
of the corporation, and part-time members, who meet as a board only a few
times each year. In the case of some crown corporations, members of the board
may include public servants from other governmental agencies, but the trend
is definitely away from this practice. The relationship of the chief executive of
the corporation to the board will differ, depending on the nature of the cor-
poration and the personalities involved. However, in some parent crown cor-
porations the president is appointed by the government and in others is elected
by the board itself.

The activities of parent crown corporations are not supervised directly by
a Cabinet minister. Indeed, independence from direct political control is one
of the major reasons for creating a crown corporation. Despite this, and mainly
because it is felt that public enterprise financed by public money should be
subjected to at least some parliamentary control, each crown corporation is
assigned to a minister of the Crown, through which it must report to Parliament.
The minister, however, does not in any way direct the activities of the corpo-

ration and is in no way personally responsible for the activities of the corpo-
ration.
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A minister is assigned to act as a communication link, as necessary, between
Parliament and the corporation, which is engaged in public enterprise and
which, in many cases, is spending public money. The bulk of a minister's work
on behalf of a crown corporation will entail justifying the corporation’s funding
to the House of Commons. Naturally, it may be possible for a minister to
influence corporation policy informally, but this is difficult to document. All
that can be said is that informal ministerial control over a crown corporation
will depend largely on the personalities involved, on the extent to which the
corporation requires government funds to stay in business, and on the policy
implications of the corporation’s activities.

Part4 and Part-ll Parent Crown Corporations Parent crown corporations are all
listed in Parts I and II of Schedule 111 of the Financial Administration Act. Part-
I corporations are generally responsible for “the management of trading or
service operations on a quasi-commercial basis, or for the management of
procurement, construction, or disposal activities on behalf of Her Majesty in
right of Canada.” These corporations deal directly with the public and with
private corporations in the sense that they charge fees, tender contracts, or
buy and sell assets and commodities in the open market. These corporations
may act as the crown parent or holding company for any number of subsidiary
corporations, but they are generally deemed to be in sufficiently sensitive or
policy-relevant areas of enterprise to justify the government presence in the
open marketplace. As well, PartI corporations are generally expected to re-
quire at least some contribution from the Consolidated Revenue Fund in order
to be able to survive. Part-I corporations are listed below.

Atlantic Pilotage Authority

Atomic Energy of Canada Limited
Canada Deposit Insurance Corporation
Canada Lands Company Limited
Canada Mortgage and Housing Corporation
Canadian Commercial Corporation
Canadian Dairy Commission

Canadian Museum of Civilization
Canadian Museum of Nature

Canadian Saltfish Corporation

Cape Breton Development Corporation
Defence Construction (1951) Limited
Enterprise Cape Breton Corporation
Export Development Corporation
Farm Credit Corporation

Federal Business Development Bank
Freshwater Fish Marketing Corporation
Great Lakes Pilotage Authority, Lid.
Laurentian Pilotage Authority

Marine Atlantic Inc.

National Capital Commission

National Gallery of Canada
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National Museum of Science and Technology
Pacific Pilotage Authority

The St. Lawrence Seaway Authority
Standards Council of Canada

VIA Rail Canada Inc.

Part-I parent corporations that have the word “Limited” or “Ltd.” after their
names were set up under the Companies Act; the rest were set up by separate
legislation. The boards of directors of the limited corporations are named by
the shareholders, but because the shares are held in trust for the Crown, the
governor-general-in-council formally makes the actual appointments. Most of
the other corporations are headed by a board of directors, which is appointed
for a set term by the governor-general-in-council.

The employees of the Part I corporations are all appointed by the man-
agement of the corporation itself, and the salaries and conditions of work are
also determined in a manner similar to private industry. While there are ex-
ceptions, generally these corporations are empowered to maintain accounts

Figure 22.6
Apprapriaugn-dependent crown corporation {Partd paremt crown corporation).
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in their own names in any bank that is formally approved by the minister of
Finance. The operating budget of the corporation is scrutinized by the minister
through which the corporation reports to Parliament, but the actual estimates
for operating costs are placed before Parliament in the form of one item in
departmental estimates.

Capital budgets of Part-] parent corporations are subject te more detailed
scrutiny by Parliament, and, as with departmental corporations, an annual
report, including financial statements, must be presented to the minister re-
sponsibie at the end of the fiscal year. These reports are then tabled in Parlia-
ment. All the financial statements of PartI parent crown corporations are
subject to the scrutiny of the auditor general.

The legal position of such corporations is much the same as that of any
private corporation created under the Corporations Act. Most Part-1 corpora-
tions can be sued in any court just as if they were not agents of the Crown. This
is important in that it places them in much the same legal position vis-a-vis
their clientele as any firm operating in the private sphere. By making them
legally directly responsible for their activities, the government can also afford
to grant them a great deal of independence from financial and political control.

The second category of parent crown corporation, listed in Part II of
Schedule III, must operate in a competitive environment, must not normally
be dependent upon appropriations for operating capital, must ordinarily earn
a return on equity, and must have the potential of paying dividends. In effect,
what distinguishes Part-Il corporations from Part-I corporations is that the
former are “privatizable” in terms of both their policy significance and their
attractiveness to would-be private-sector buyers or shareholders. Past denizens
of this schedule of the FAA include Air Canada, Eldorado Nuclear, Northern
Transportation Company, Polymer Corporation, Teleglobe Canada, and
PetroCanada. The current fairly short list includes eight port authorities, Can-
ada Post, CNR, the Canada Development Investment Corporation (CDIC),
and the Mint.

Other Crown Agencies

There are many corporations wholly owned and operated by the government
of Canada that are not listed in Schedules II and III of the Financial Adminis-
tration Act. While these are not classed as departmental corporations or parent
crown corporations, they perform mostly the same kinds of functions as those
corporations listed in the FAA, and therefore should be considered briefly at
this point.

Most of these unclassified crown corporations are set up by separate fed-
eral legislation to perform functions that require a degree of independence of
action but, often for unstated reasons, they have been excluded in the schedules
of the Financial Administration Act. The most notable examples of this sort of
bureaucratic agency are the Bank of Canada and the Canadian Wheat Board,
each of which has been set up by its own special legislation. Recent additions
to this list include the CBC, which was originally classified as a proprietary
crown corporation, and the Canada Council.

These unclassified corporations, because they display many varieties of
internal organization and procedures for control, do not lend themselves to
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Figure 22.7
Commercial crown corporation (Partll parent crown corporation).
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description here. It should also be mentioned, at this point, that there are many
governmenlt corporations at the provincial level that function in approximately
the same way their federal counterparts do. Because of their organizational
diversity and great numbers, we can do no more in this study than mention
the fact of their existence.

There are a number of government corporations and commissions in
existence that are unique not because of their line functions but because their
structure, composition, and legislative mandates are inlergovernmental, Exam-
ples of these are federalprovincial agencies such as the interprovincial and
territorial boundary commissions, which are set up as required. Each consists
of a commissioner from the provinces concerned and the surveyor-general of
Canada as the federal representative. Another example of joint federal-provin-
cial enterprise is Syncrude, in which federal and provincial governments as
well as the private sector were joint participants in an oil-sands development.
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Figure 22.8
Organizational forms in the Government of Canada: summary chart.
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Miscellaneous Government Structures

In the international sphere, there are also joint Canadian-United States cor-
porations and commissions. Some of these, such as the International Joint
Commission and the International Boundary Commission, have been in exis-
tence for a long time and are concerned more with the setdement of interna-
tional disputes than with the management of some genuinely joint enterprise.
However, a more current trend is for such joint bodies to have operational
responsibilities for managing or developing a shared resource. Perhaps the
earliest such body was the Columbia River Permanent Engineering Board,
which was set up in 1964. Other examples include the Roosevelt Campobello
International Park Commission, where a Canada~United States board jointly
administers an international park. )

While such bodies are still the exception, it seems likely, particularly in the
areas of conservation and recreation, that there will be greater need for them
in the future, both in the federal-provincial and in the international context.
Perhaps one of the more interesting of these mixed-jurisdiction bodies is the
Porcupine Caribou Management Board, which has the responsibility for deal-
ing with all aspects of the conservation and management of a resource that has
no respect for political boundaries in its wanderings. While it does not give
the caribou a seat, the board has representatives from the governments of
Canada and the United States, Alaska, the Yukon, and the Northwest Territo-
ries, and from aboriginal First Nations of Alaska, the Yukon, and the Northwest
Territories. Most interestingly of all, it seems to be able to come to decisions!

A prominent phenomenon of the late 1960s and the 1970s was the mixed
publicprivate enterprise, and by 1980 the federal government was the majority
shareholder in about fifteen such corporations. Because these mixed-enter-
prise corporations have a major responsibility to their private-sector partners
and shareholders, a major corporate goal is to make money. However, because
these are at least partly “public enterprises,” there are policy-related goals as
well, which likely complicate and qualify the single-minded search for profits.
However, the privatization drive of the Mulroney years ended most of these
enterprises and, with the exception of some of the holdings of the Canada
Development Investment Corporation(CDIC), this type of government activity
is essentially moribund today.

This concludes our analysis of the various institutional forms found within
the Canadian bureaucracy. We now turn to a discussion of the bureaucratic
process and attempt to explain how the various bureaucratic institutions ac-
tually fit into the governmental process.
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WALDEMAR SCHRECKENBERGER

Intergovernmental Relations

The relationship between the Federal Government and the Land Governments
represents an important feature of the political scene in the Federal Republic of
Germany. Moreover, it is a relationship which forms a firm component of this
country’s federal system and which has attracted a great deal of admiration
abroad. It has furnished an impetus for many a federal movement and national
concept both in Europe and elsewhere. In addition, federalism has demonstrated
its mertts as one of the fundamental principles underlying European integration.
Its proponents point to its contribution towards the economic advancement of
the Federal Republic of Germany and towards her political fiexibility and
stability. Needless to say, the picture is somewhat more varied in domestic
politics where the views on the efficiency of the federal system range from critical
scepticism to militant defence — depending on the field of activities concerned.
Broadly speaking, however, the federal system enjoys a positive image in today’s
public opinion. _

An intricate nexus of relations has developed between the Federal Govern-
ment and the Lander. These operate at various levels and embrace various
functions and areas of state activities. This paper deals above all with the main
politico-administrative relations between the Federal and Land Governments.
In order to arrive at a more precise assessment of the latter, itis perhaps advisable
to focus our attention on certain characteristics of our federal system.

After taking a look at these features, we shall turn our attention to certain
forms of intergovernmental relations which have evolved since 1949. Then, we
shall consider the budgetary and financial reforms of 1967/70, which formed part
of the changes in the federal State as such and also created the constitutional
basis for a typical form of intergovernmental cooperation, i.e. cooperative
federalism. We shall then conclude with some observations on the impact of the
reforms.

Characteristics of the Federative System in the Federal Republic of Germany

The manner in which legislative and administrative powers are shared between
the Federal Government and the Linder varies considerably. Hitherto, the
former has made extensive use of its legislative powers and also contrived to
increase its legislative jurisdiction by numerous amendments to the Constitu-
tion. The important areas of public affairs which the Lander have managed to
reserve for themselves include, for example, cultural matters and school educa-
tion, broadcasting and the ‘new media’ (other than transmission techniques),
police law, local government Jaw and certain spheres of the social services.

On the other hand, the Executive’s responsibilities — including the implemen-
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tation of federal laws — largely rest in the hands of the Linder and the local
authorities. In fact, the Linder fundamentally implement federal laws as their
own activities. Federal administration is confined to specific sectors and in-
stitutions such as the Foreign Service, the Federal Armed Forces Administra-
tion, the Federal Finance Administration, the national railways and postal
service, the Federal Criminal Investigation Agency and the Central Bank. In
some cases, the administrative structure has evolved historically. Although the
Federal Government has made full use of its right to set up independent federal
authorities as well as directly operated entities and public-law corporations
within the framework of its legislative competence, these do not possess great
importance in comparison with Land and local-authority administrative bodies.
The same holds true of the Linder administration on behalf of the Federation.
This grants the Federal Government the right to issue instructions, but the
establishment of public authorities basically remains a matter for the Lander to
decide. In fact, the Federal Government attempts to exercise its influence on the
implementation of federal laws via general administrative and procedural provi-
sions. Nevertheless, the Linder are now resisting this practice more and more via
the Federal Council. .

This pattern of functions produces the problem of a varying distribution of
functions between the Federal Government and the Linder with the former
enjoying a certain choice due to its far-ranging legislative jurisdiction. By the
same token, however, the Lander have gathered the administrative experience
without which effective legislation is not possible.

One difficult problem under a federal system comprising Lander with varying
financial resources consists in the apportionment of costs and receipts. In
principle, the Federal Government and the Linder defray their expenditure
themselves. Individual taxes are apportioned among the Federal Government,
the Lander and the local authorities. However, the enactment of tax laws and
hence also the right to exploit a source of taxation largely rest with the Federal
Government. The most important area of income is those taxes shared jointly by
the Federal Government and the Linder (and, in the case of certain special types
of taxes, by the local authorities as well), i.e. income, corporation and turnover
taxes. These account for over 70% of the total taxes accruing to the Federal
Government and the Lander. In each given situation, a fresh decision must be
taken on the share of turnover tax falling to the Federal Government and to the
Linder whenever the ratio between their income and expenditure changes
substantially. As a rule, the percentages are re-assessed every two years. The
criteria governing the allocation of tax revenue among the Linder are the local
volume of tax yield and the number of inhabitants.

In addition to the general apportionment formulae, reference must also be
made to special instruments for financial allocations from the Federal Govern-
ment, financial participation in ‘joint tasks’, the provision of financial assistance
for investments and the bearing of costs under laws involving payments. To this
must be added fiscal adjustment between one Land and another. These instru-
ments are intended to effect a fine adjustment between the special burdens or the
differing economic and financial resources of the Lander and local authorities. In

1980, the volume of the Federal Government’s tax yield passed on to the Lander
in the form of allocations amounted to 11.7%.
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This constitutional framework of the federal system indicates the existence of
various patterns of decision-making which partly complement and partly correct
each other. On the one hand, the Constitution pursues a strategy which separates
the decision-making competence of the Federal Government from that of the
Linder (and above all the responsibility for the defined functions and disburse-
ments) whilst, on the other, it forces the Government and the Landertoengage in
a process of reciprocal consultation, coordination and cooperation.

In addition, special forms of cooperation exist under the Constitution and in
governmental practice. These have evolved historically and they are therefore
best described in their chronological context. First of all, however, we must take
a look at the supreme constitutional organ linking the Federal Government and
the Linder i.e. the Federal Council.

This is composed of representatives of the Land Governments. Nevertheless,
itis nota ‘Linder Chamber’ in which the Linder on the one side face the Federal
Government on the other. Itisin fact one of the supreme constitutional organs in
the Federal Republic of Germany. Hence, it appears logical for the Constitution
to speak of the Lander taking part in national legislation and administration
through the instrumentality of the Federal Council. The Lander are linked to the
organizing of central government via the Federal Council. This ambivalent
position on the part of the Linder substantially determines the Council’s role:
the Lander must assert their own interests, but at the same time they are obliged
to uphold the State’s overall interests. The Federal Council furnishes the Lander
with an opportunity to bring influence to bear on the central government's
decisions with varying degrees of intensity.

The main area of activity lies in the setting of standards — an opportunity of
which the Lander make abundant use. The Federal Council’s influence is felt
most strongly in decisions specifically requiring its approval. This approval rests
on the principle of enumerated powers. Furthermore, the Federal Council can
only lodge a protest against provisions which it does not wish to authorize and
this protest can be rejected by the Federa! Parliament. Even though only a few
laws have so far miscarried because of the Federal Council (with a total of 3,196
laws being promulgated between 1949 and 1976 and 34 failing i0 materialize
because they did not obtain the Federal Council’s approval), the influence
wielded by the Bundesrat on federal legislation nevertheless remains consider-
able. Its main areas of influence are: questions pertaining to the delimitation of
powers between the Central Government and the Linder; administrative pro-
cedure; and the provision of funds. From the beginning, the Bundesratlaid claim
to the right to express its views on all substantive points of legislation. This right
assumes particular importance when different party-political majorities prevail
in the Bundestag and the Bundesrat. That has been particularly the case since
1969. The Bundesrat has frequently been accused since then of acting as a lever
for the Opposition with which to block the Federal Government'’s policy and of
thus polarizing politica! forces. However, the circumstances of the situation are
more intricate than that. The varying party-political situations in the com-
position of the Federal and the Land Governments serve to promote political
moderation and a balance of power between the parties. The latter are compelled
by wvirtue of the country’s federal structure to bear in mind both the
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Government’s responsibility as well as the role played by the Opposition. In
formal terms, there are no parliamentary parties in the Bundesrat. However, the
Lander often coordinate their views prior to the adoption of decisions. But it
would be wrong to assume that party-political considerations predominate.
There are traditional parliamentary party groupings — conditioned by specific
Land interests — which often prove to be stronger than party-political links.
Some illustrations of this may be seen in the differing interests of Linder with a
substantial income and those with a modest one, between coastal and inland
Liander, between Linder close to coalfields and those far away from them.
Similarly, Lander may be linked by similar structural problems such as geo-
graphical integration, the employment situation and the structure of the
cconomy as a whole or of certain branches. It became clear from the outset that
the Bundesrat alone cannot meet the need for coordination between the Federal
Government and the Lander.

The most intensive form of participation, i.c. approval is admissible to a
limited degree only and it excludes wide areas of policy. To this must be added a
formalized procedure which is largely subject to set periods of time and which
does not recognize the ‘negotiating’ of decisions by joint consultations. The only
institution which accords with this concept is the mediation committee, which
comprises an equal number of the Federal Parliament and the Federal Council
members. In practice, the Federal Council often appeals to the mediation
committee. However, the latter can only act when the Federal Parliament draft
law. At this late stage of the decision-making process. amendments to a law are
usually only possible if all participants submit to considerable pressure to reacha
decision. In other words. the medization committee is not an organ which can
satisfy the regular need for coordination between the Federation and the Linder.
The same applies to all the representative offices set up by all Lander at the seat of

the Federal Government. In principle, they are bodies set up to transmit a fow of
information and to describe the Linder’s standpoint,

Intergovernmental Relations since 1949

A great many varied kinds of cooperation have developed among the Linder as
well as between the Federal Government and the Lander and these differ
according to administrative level, lega! basis, the degree of formalization and
regionalization and the terms of reference. They range from ad hoc working
groups at sectoral administrative level and joint committees and commissions to
the permanent conferences of departmental ministers and heads of government
at Federal and Land level, and they have meanwhile been adopted in the
Government's standing orders. The frequency of meetings varics considerably,
but usually averages between once and fifteen times a year. Numerous Federal
Government{Linder bodies are set up in accordance with federal provisions.
Nevertheless, the largest number of conferences and commissions arise from
voluntary cooperation. As a rule, the activities of the permanent long-term
bodies and conferences are planned in accordance with standing orders. It
frequently happens that ministerial conferences appoint sub-committees and
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sub-commissions. In the case of problems such as land-use planning, which only
concern some of the Linder, there also exist regional groupings and these may
even transcend national borders.

A major role in intergovernmental cooperation is played by the conferences of
departmental ministers and heads of government. In some instances, Federal
ministers take part in these conferences of departmental ministers in a consul-
tative capacity only. The Head of the Federal Chancellor’s Office does not take
part in the conferences of the heads of Land and Senate Chancelleries. Instead, a
reciprocal flow of information takes place. A special case is the conference of
ministers for land-use planning. This rests on an agreement between the Federal
Government and the Linder based in turn on the Federal Law on Regional
Planning. It provides an important coordinating organ for all questions of town
and country planning which affect the Federal Government and the Linder.

In the meantime, a nexus of links has evolved between the conferences with a
resulting mutual flow of information, opinions on joint topics for deliberation,
joint meetings or working groups. The competence to issue directives, which
most heads of regional government enjoy pursuant to their Land constitutions, is
also reflected in the series of conferences held. If departmental ministers are
unable to agree, they frequently submit the matter to the Head of the Land
Government. who in turn asks for an opinion from the conferences of depart-
mental ministers. The favourite methods used to avoid reaching a final decision
are an adjournment or a remittal.

Unless otherwise stipulated in an agreement or legal provision, resolutions
may only be adopted unanimously so that decisions largely depend on the
adaptability of the subject-matter and the willingness of conference-participants
to compromise. Admittedly, conferences may only tender recommendations to
the competent bodies. Nevertheless, the often highly laborious voting process,
the political esteem of government members and the publicity attendant upon
conference resolutions create incalculable political factors for the decision-
making process. The Linder have evinced great reluctance to institutionalize
their conferences. Hitherto, only the Conference of Ministers of Culture and to a
small extent the Conference of Ministers of Finance have been allowed to
establish an executive secretary's office. The Conference of Ministers of Culture
can look back upon a long tradition. It bears the brunt of the coordinating
activities in the important field of cultural policy, for which the Lander are
responsible. In view of the widely differing standpoints on fundamental educa-
tional issues, only a partial measure of success has been achieved in meeting the
wish for greater uniformity, particularly in school organization, in the Lander.
The Federal Government has derived from this the demand to introduce con-
stitutional changes for a number of central issues in school education by trans-
ferring the competence for them to the Central Government. At the present time,
however, there is no chance of this demand being realized.

Among the important jtems of inter-Land or Federal Government/Land
communications, special mention may be made of the flow of information on
political projects which also affect other Linder or the Federal Government. a
general exchange of views and experience, the coordinating of plans and
programmes and their financing, the drafting of administrative agreements and
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state treaties — concerned above all with the introduction of uniform provisions,
the establishment and financing of joint institutions or the implementation of
experimental schemes. Particular importance attaches to state treaties and agree-
ments on broadcasting as well as to the state treaty on the centralized allocation
of university places, which ensures uniform arrangements in practice. Reference
may also be made to agreements on a coordinated approach to certain areas of
administration such as the statutory provisions on service and pay, the coor-
dinating of draft laws and ministeria! Orders or the preparing of opinions on
draft federal laws.

The coordinating of draft legislation introduced by the governments and the
elaboration of ‘medel draft laws’ at ministerial conferences are directed towards
establishing uniform provisions. An illustration from the more recent past is the
drawing up of a model draft law on the police force. The idea behind this is fora
standard set of provisions at Federal and Land level designed to promote
certainty of justice and to enhance the effectiveness of enforcing the law and
combating crime across Linder borders. Furthermore, uniform legislative ini-
tiatives by the Federal Government and the Linder hold out hopes of more
easily overcoming political resistance to such laws. However, the actual laws
themselves have hitherto only been enacted in individual cases.

One important factor in the Federal Government’s standard-setting pro-
cedure consists in an early discussion of envisaged arrangements with the
Lander. Depending on the significance of the subject-matter, this takes place at
various levels of ministerial administration, in joint working groups or in
conferences of departmental ministers and heads of government. In this way, the
Federal Government avails itself of the special administrative experience and
expertise gathered by the Linder. At the same time, the public discussion gives it
an opportunity to examine the extent of the Lander’s willingness to support the
intended provisions during the remaining procedure. This question assumes
particular importance when the Federal Council’s approval is required for the
regulations in question. A good example of this may be seen in the adoption of a
statutory decision on the share of turnover tax to be allocated to the Federal
Government and to the Lander. As a rule, such an agreement is concluded for a
period of two years. The result usually flows from negotiations between the
heads of government foliowing protracted discussions. With a view to placing
the procedure on a more objective basis in future, agreement has now been
reached on a joint commission of experts whose terms of reference will be to lay
down criteria for decision-making.

The coordinating of legislative initiatives has now become part of routine
cooperation between the Federal Government and the Linder. In the case of
important arrangements, tactical and political considerations often figure prom-
inently. The opinions adopied depend on whether there is a whish to support or
prevent an envisaged provision or else to obtain adequate scope for alternative
decisions during the remaining parliamentary procedure. In order to avert the
danger of undermining parliamentary procedures by means of informal agree-
ments, the Linder usually refrain from debating in other bodies any subjects
already under discussion in the Federal Council.
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Cooperative Federalism since 1967

The few points already made about intergovernmental reiations indicate the
development in practice of a system of cooperation which was only partially
envisaged in the Constitution. This usage soon attracted criticism. The censure
concerned, in the first place, the mixed financing by the Federal Government and
the Lander as well as co-planning and co-administration by the Federal Govern-
ment in areas for which it does not possess any clear-cut jurisdiction. The Federal
Government has participated in the Linder’s functions via a large number of
funds and brought influence to bear on the preparing and implementing of
programmes via its provision of funds. However, the legal aspirations have not
been directed so much towards curtailing the integration of functions between
the Federal Government and the Linder. The main consideration was how to
provide intergovernmental cooperation with an explicit constitutional basis
which would assure the Federal Government of the capacity for exercising
adequate influence in major policy-making areas in the overall interest of the
State.

The constitutional preconditions for this cooperation were created between
1967 and 1969. That period marked a clear turning point in the growth of the
federal system in this country. After having traditionally been characterized by
multifarious forms of cooperation, German federalism entered a new phase of
cooperation between the Federal Government and the Linder ~ generally
designated as ‘cooperative federalism’. In addition to a fiscal reform, the main
points in constitutional reform are: questions pertaining to the achievement of
overall economic equilibrium (Article 10g of the Basic Law); co-planning and co-
financing by the Federal Government within the framework of joint tasks
(Article 91a, Basic Law); and the provision of financial assistance for invest-
ments by the Linder and the local authorities (Article 104a, figure 4 of the Basic
Law).

1. Qverall Economic Control

Following the first major recession in trade and industry since the founding of the
Federal Republic of Germany, greater efforts have been made to coordinate the
State’s budgetary techniques more efficiently with the conditions underlying a
free market economy. Keynes’ macro-economic theories figure conspicuously in
the general public debate on this subject. They recommended forms of State
influence which appear compatible with free-market principles. These en-
deavours resulted in the constitutional amendment of 1967, and a number of
laws were enacted on this basis. Particular significance must be assigned to the
‘Stability Law’ of 1967 and the *Budgetary Principles Law’ of 1969. These place
the obligation upon the Federal Government, the Lander and the local author-
ities within the framework of their scope for political action to contribute
towards steering the desired course of economic growth and the achievement of
overall economic equilibrium. The goals of this steering process are to attain
price stability, a high level of employment, a good balance in foreign trade and an
appropriate and steady degree of economic advance. Doubis are sometimes
expressed as to whether these economic goals can be realized simultaneously.
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However, the decisive thing for our study lies in the fact that the Federal
Government, the Lander and the local authorities are obliged in a key area of
their terms of reference, i.e. in budgeting and public finance, to take macro-
economic aims into account and to orient their decisions towards these joint
goals. The Federal Government can thus intervene directly in the Lander’s
financial policy inasmuch as it may demand, subject to the Federal Council's
approval, the provision of funds which must only be used for the purpose of
promoting overall economic equilibrium. As it is independent of the Govern-
ment, the Bundesbank can indirectly infiuence the Lander’s financial policy by
controlling the money supply. The Bundesbank gives due consideration to the
federal structure of the State by virtue of its decentralized institutions such as the
Land Central Banks and the composition of membership of the supreme
decision-making organ, the Central Bank Council. However, the main emphasis
of steering instruments lies in the coordination of the financial and economic
decisions adopted by the Federal Government and the Linder. Apart from the
conference of finance and economic ministers and their subordinate committees,
the favourite organs are the ‘interministerial economic policy council’ and the
‘financial planning council’. These were formed by federal law and placed under
the competent federal minister. Admittedly, these committees merely submit
recommendations, Moreover, no success Las so far been achieved in working out
proposals on medium-term financial planning which go beyond an approximate
extrapolation of changes in income and expenditure. Nevertheless, they help to
improve the flow of reciprocal information and to back overall economic
responsibility. Be that as it may, practical experience has shown how much the
Linder’s budgetary policy is influenced by the Federal Government’s policy on
public spending. This is especially the case since the Linder and the local
authorities fear that any substantial rise in federal expenditure may result in a re-
allocation (to their disadvantage) of the revenue accruing from the joint turnover
tax. In order to counteract the increase in expenditure, an attempt is repeatedly
made to reach agreement on restricting those legal enactments which result in
large-scale disburserents. But the only agreements which have hitherto had any
success are those designed to bring about reductions in employment costs in the
civil service.

Another institution called into being by the legislators in order to improve
coordination is that of ‘concerted action’. Participation is not limited to the
representatives of the Federal Government, the Linder and the local authorities
but also extends to those of trade and industry, the trade unions and the central
business associations. It developed as a discussion group which began with a
series of meetings. Its central feature was the fiow of information on overall
economic data and their evaluation. The expectations placed in the ‘concerted
action’ after its preliminary success in combating the recession of 1966/67 were
not fulfilled during subsequent years. Since 1977, it has no longer met at full
strength following a controversy between entrepreneurs and trade unions on co-
management in industry. Following the clear-cut ruling pronounced by the
Federal Constitutional Court on 1 March 1979, however, there have again been
signs of reviving interest. From the very beginning, however, the institution of
concerted action cvoked socio-political misgivings because it appeared likely to
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blur the dividingline between the State and society and to disrupt the mecha-
nisms of a free-market economy. Broadly speaking, the coordinating impact of
the concerted action is fairly small. None the less, this discussion group has
proved to be a useful instrument for reciprocal information designed to promote
the overall sense of economic responsibility among all participants.

The statutory instruments of economic global steering have made a significant
and difficult field of policy-making a subject for intergavernmental relations.
The prevailing strategy is voluntary coordination and cooperation, i.e. ‘govern-
ment by persuasion’.

2. Joint Tasks and Financial Assistance from the Federal Government

The financial reform of 1969 created a constitutional basis for joint planning and
for the mixed financing of investment by the Lander and the local authorities.
The arrangements for cooperation between the Federal Government and the
Lander differ in regard to their statutory prerequisites, the type of cooperation
(whether determined by law or by administrative agreernent) and the degree of
participation by the Federal Government.

The joint tasks are regulated by law and envisage a common framework
planning by the Federal Government and the Lander in addition to co-financing
by the former pursuant to constitutional or statutory apportionment formulae.
They are restricted to certain areas which appeared to be particularly important
when the joint tasks were undertaken for the first time: promoting the con-
struction of new universities; and improving the economic structure of the
regions and of the farming sector and of coastal protection. The coordinating
organs forindividual joint tasks are planning committees in which each Land has
a vote and the Federal Government as many votes as the Lander together (11
votes). However, the authoritative decision on the amount of funds is set forth in
the budgetary laws enacted by the Federal Government and the Linder.

It is, however, rare in practice to find the parliaments which vote the budgets
adjusting the relevant appropriations. Decisions adopted by the planning com-
mittees require 2 majority of three quarters of the votes cast. The planning
committees draw up four-year outline plans, which are then extrapolated annu-
ally. These outline plans govern the targets of promotional schemes, the types of
project to be promoted, the areas to be assisted under the programmes for
improving the economic structure of the regions, the criteria to govern pro-
motion and the type and scale of assistance. Responsibility for implementing the
outline plans rests with the Lander. Nevertheless, the scope of action left to the
Lander within the framework of joint tasks depends on the extent to which the
outline plans are translated iiito specific terms and the financial resources which
the Federal Government virtually stipulates in practice. But the Lander are free
to earmark additional funds in supplementary programmes and this often takes
place. But that in turn calls into question the expectation of establishing equal
opportunitics for receiving assistance. Another problem consists in the al-
location of funds among the individual Linder, since the considerations of
proportional distribution also play a role in addition to actual requirements.
This manifests itself even more forcibly in regard to the Federal Government’s
investment assistance.
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With a view to clarifying the financial volume involved, it is interesting to
consider the budgetary appropriations for the following joint tasks:

a) Construction of new Universities {(1980) DM millions
Federal Government'’s share 950
Léinder share 950

1,900

b) Improving the economic Structure of the Regions
(1980}

Federal Government’s share 354

Lander share 354

708

Investment allowances (from income or

corporation-tax revenue) 1980 230
1.638

¢) Improving the Structure of the Farming Sector and

of Coastal Protection (1979)

Federal Government’s share 1.375

Lander share 888
2,263

of which:

Improving the Structure of the Farming Sector

Federal Government’s share 1.254

Linder share 836
2.090

Improving coastal protection

Federal Government's share - 12t

Linder share 52

173

The most difficult area for reaching a form of intergovernmental cooperation
between the Government and the Linder proved to be that of education and
science. At the same time, it should be borne in mind that the decentralized
system of education and schooling in Germany is the outcome of 2 historic
process of growth. Under the Basic Law, too, the responsibility for education has
largely remained in the hands of the Linder. Today, it makes up the main
component in the Linder’s autonomous functions. No consensus was achieved
on any statutory form of cooperation. Under the constitutional change of 1969,
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it was left to the Federal Government and the Linder to reach agreements on
cooperating on questions of educational planning and the promotion of
scientific research. The foundation for systematic cooperation was the admini-
strative agreement of 1970 between the Federal Government and the Linder on
setting up a joint commission for educational planning. Every Land has one vote
in this Commission. The Federal Government, which sends seven delegates,
possesses the same number of votes as the Linder altogether. Decisions require a
majority of three quarters of the votes. The Commission prepares recommendat-
jons upon which the Federal and Land heads of government reach a final
decision. In order to ensure as large a consensus as possible, a resolution requires
the approval of nine heads of government. Nevertheless, it is only binding for
those who voted for it. The Lander preferred not to submit to majority decisions
ina field of activities which particularly concerns a Land’s individual identity. As
regards the promoting of research, a simplified procedure is envisaged in the
interest of accelerating the process.

The Federal Government and the Lander have comne to terms in 2 number of
agreements designed to promote education and scientific research. One out-
standing example was the outline agreement on the joint promotion of research
of 1975 on the basis of which a number of other implementing agreements were
concluded. These superseded the earlier Lander agreements on the joint pro-
motion of research. In 1978, expenditure by the Federal Government and the
Linder amounted to DM 96 million for educational planning and DM goo
million for the promotion of research.

Particular difficulty attached to the coordinating of educational planning. An
overall plan in this field was not in fact agreed until 1973 foliowing arduous
deliberations by the Commission for Educational Planring and the heads of
government at Federa! and Land level. It indicates approximate targets for the
development of educational curricula and organization over a period of 5o to £5
years — including an educational budget which the heads of government
approved with reservations due to the inherent risks of financial planning. To
this must be added the schemes for the gradual realization of the overall planand
the programmes for the implementation of priority measures. Furthermore, the
large increase in the number of students has resulted in agreements among the
heads of government on the provision of additional study- and workplaces. So
far, it has not proved possible to extrapolate the overall educational plan. It has
miscarried because of the different views prevailing on education in general and
the organization of schools in particular. The provision of funds for further
planning is also a matter of controversy. The instrument of joint educational
planning has not yet been able to overcome the obstacles of a divergent approach
to educational policy.

As the Commissions largely function in accordance with administrative rules,
they find themselves unable to cope with highly controversial political issues
when called upon to establish a consensus on such matters. A further possibility
for encouraging the coordination of educational facilities lay in the institutional-
ization of political guidance. The Federal Government and the Lander con-
cluded agreements on the appointment of two committees of experts, the educa-
tional council and the scientific council. The limited agreement on the Educa-
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tional Council, set up in 1965, was not renewed because it did not succeed in
working out analyses and proposed solutions acceptable to all Linder. The
Science Council began its work in 1957 and still exists today. It comprises two
commissions, the scientific commission to which the representatives of various
academic disciplines are appointed, and the administrative commission whose
members comprise delegates with administrative experience chosen by the
Federal Government and the Linder. Its recommendations on the further
development of the universities and on the promotion and organization of
scientific activities enjoy great esteem.

The fate of the educational and the scientific councils clearly demonstrates
that political guidance is most likely to prove successful when it operates within
the framework of anticipated proposals and solutions capable of obtaining a
consensus. As a rule, they are not the appropriate fora for achieving a consensus
on a controversial subject deemed to be of fundamental importance. Moreover,
they do not furnish a suitable substitute for political decisions.

As a further instrument for cooperation between the Federal Government and
the Lander, the constitutional amendment of 1969 introduced-the provision of
financial assistance for significant investments on the part of the Linder and the
local authorities. Unlike the joint tasks, this is not confined to certain fields of
investment or activity. Nevertheless, the preconditions are more closely circum-
scribed. They arise from the Federal Government’s overall economic responsi-
bility and its function in bringing about financial equalization. These duties are
discharged on the basis of laws which require the approval of the Federal
Council as well as administrative agreements. Although the Federal
Government’s participation does not go so far as it does with joint tasks, it is not
confined solely 1o financial assistance. The Federal Government can also bring
influence to bear on the given programme via the targets and criteria chosen for
promotion. The expectations that the new rule wouid curtail the Federal
Government’s old policy on the allocation of capital and place it on an explicit
basis have only been partially fulfilled. The Federal Government makes
extensive use of this rule. Statutory provisions exist for the following sectors:
- publicly-assisted house building and the modernization of dwellings:
promotion of urban development;
improvement of urban traffic conditions; and
provision of funds for hospitals.

In these areas of investment, the budgetary appropriations agreed by the Federal
Government and the Linder for 1980 amount to DM 11,000 million.

In addition, there exist numerous administrative agreements on promotional
programmes. Since 1974, programmes involving a total expenditure of over DM
30,600 million have been introduced for the advancement of the economy. The
initiative for these promotional programmes largely derives from the Federal
Government. It thus adopts the decisions on the political priorities in
programmes and their funding and the Linder find it difficult to resist this.
Consequently, the Federal Government's initiatives are meeting with an increas-
ing amount of criticism from the Linder, particularly since the effectiveness of
the promotional programmes often does not meet expectations.
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Differences of opinion frequently arise on the admissibility and the procedures
to be adopted in preparing and implementing investment assistance. In some
cases, the Federal Constitutional Court had to provide clarification. However, it
has now been announced that unambiguous procedural arrangements will be
introduced under an outline agreement between the Central Government and
the Lander. They are intended above all to ensure that the Federal Government
and the Linder inform each other as soon as possible about their proposals on
promotional programmes and then specify the extent of the Federal
Government’s participation. Moreover, they ought to prevent the Federal
Government from entering into direct relations with the recipients of assistance.
The Linder are pressing the Federal Government to ensure that it first discusses
proposals on financing facilities during the conference of heads of government
and does not subject the Linder from the beginning to the pressure of public
opinion or of interested parties. Although the financial reform of 1969 created a
statutory framework for cooperation between the Federal Government and the
Linder in the field of investment promotion, its implementation in practice still
meets with considerable difficulties. Moreover, it has not proved possible to deter
the Government from financing projects for which it does not possess explicit
jurisdiction. The Lander constantly find themselves having to defend an un-
popular defensive position.

Intergovernmental Relations within the European Communities and in foreign
Relations

EEC projects now cover ever-widening fields of activity and these affect the
jurisdiction of the Lander. As a result, they are gaining more and more im-
portance as a subject for intergovernmental relations. Problems arise above all in
regard to competence for administration and the provision of the required funds.
Itis widely agreed today that administrative powers must be based on inner-state
federal rules. In other words, the Linder are basically competent for the im-
plementation of EEC provisions. However, the Lander question any general
financial competence on their part for EEC matters as they are not expressly
mentioned in the Constitution. In practice, makeshift arrangements have been
introduced with temporary provisions — above all on joint financing by the
Federal Government and the Linder. However, it has proved to be awkward for
Linder that they are completely dependent on the Federal Council’'s modest
degree of influence in EEC matters, even in those spheres for which they hold
exclusive competence or which affect the Linder’s major interests. After a long
series of negotiations, the heads of government at Federal and Land level finally
signed an agreement guaranteeing an expeditious flow of information and greater
consideration for the Linder’s viewpoint. The Linder approved a special pro-
cedure for their dealings with the Federal Government, but no practical
experience has yet been gained with these arrangements. So far, no accord has
been reached between the Federal Government and the Lander on the latter’s
constitutional responsibilities in international agreements designed to govern
issues which, the Lander believe, fall exclusively within their jurisdiction. Pract-
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ical arrangements have, however, been agreed for those treaties and for such
treaties as affect the essential interests of the Lander. The ‘Lindau Agreement’ of
1957, an odd item of constitutional law, guarantees timely participation by the
Lander. A permanent committee of Linder representatives is available for
discussions with the Government. The Agreement has proved its value as an

appropriate basis for smooth cooperation between the Federal Government and
the Lander.

A critical Development in intergovernmental Relations

The federative system practised in the Federal Republic of Germany has been
marked by the growth of multifarious forms of intergovernmental relations. But
it has now reached a stage where the advantages of the federal system are being
called into question more and more. These include the clear correlation of
political responsibilities, the achievement of a balance between the powers and
between centralized and decentralized competence and finally an effective and
flexible system of decision-making. Today, cooperative federalism elicits a great
deal of criticism with the following three topics playing a special role: inter-
governmental relations and parliament, the impact of cooperative federalism on

the Linder’s sovercignty, and the efficiency of cooperative decision-making in
practice.

1. Intergovernmental Relations and the Parliaments

Cooperation between the Government and the Linder operates principally at
governmental and administrative level. The Land parliaments deplore the fact
that intergovernmental cooperation narrows their scope for independent
decision-making due to the conclusion of virtually non-rectifiable firm agree-
ments. In order to counteract the threat of a loss of function, the Land parlia-
ments are pressing for a wider measure of influence. The views expressed on the
constitutional limits of parliamentary powers in the context of intergovern-
mental relations are marked by controversy. A number of Linder have now
started 1o arrange procedures with the parliaments in order to ensure the timely
provision of information on the subjects for negotiation and on guestions
affecting the Federal Council. Nonetheless, there are considerable differences in
the volume of information which has to be provided. The parliaments have clear
reservations in regard to the financing of joint tasks. However, the planning
procedure — governed as it is by the rules of administrative routine — gives the
parliaments little opportunity to bring any influence to bear.

Cooperative federalism has substantially widened the scope of decisions
reached by means of negotiations. In this way, it has strengthened the position of
the Executive, which traditionally bears responsibility for the conduct of nego-
tiations. The participation by the parliaments in intergovernmental decisions is
intended to create a balance. Yet it only represents a makeshift arrangement and
thus renders the sophisticated coordinating arrangements even more difficult. A
more promising line of approach would be to restrict intergovernmental relatives
to the requisite level. For the federal developments which have taken place
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threaten to jeopardize the equilibrium of powers. It has become evident from the
everyday practice of the federal system that the requirement to practise demo-
cratic methods and the constitutional need for a division of powers are subject to
certain limits.

2. Cooperative Federalism and the sovereign Rights of the Lander
The closely-knit web of intergovernmental refations has not only furnished the
Lander with negotiating opportunities, but also created numerous new depen-
dent relationships. The expansion of the given legal provisions had in any case
already curtailed the Linder’s range of action. This was augmented by court
practice which, similar to the ‘implied powers’ of American constitutional iaw,
has also acknowledged the Federal Government's unwritten powers. The
Federal Government has made exhaustive use of its powers in the field of
conflicting legislation and the enactment of scope-defining laws. Most spheres of
activity are governed by federal legislation. The Federal Government has also
“availed itself abundantly of the instruments of co-administration and co-
financing, which were reinforced by the constitutional changes of 1967/69. Since
the legislative initiatives undertaken by the Federal Government substantially tie
up the Linder’s complementary funds, this further narrows the financial and
thus also the political latitude of the Lander. Finally, the expansion of inter-
governmental relations between the Liander (which has long since reached the
stage of self-regulating routine) also weakens the Linder’s powers of autono-
mous decision.

Onemajor goal in federal cooperation is the establishment of as equal alevel of
living standards and conditions as possible. This objective is of special sig-
nificance in a ccuntry like the Federal Republic of Germany with its high degree
of integration within a small geographical expanse. A goal of no less importance
under a federal system is that of bringing out the political diversity of the Lander.
The close cooperation between the Federal Government and the Lander involves
the danger of aiding and abetting the widespread tendencies towards equaliza-
tion and levelling the characteristic differences between the Lander. At the same
time, the enhanced degree of cooperation covering most of the Linder's spheres
of activity encourages a defensive strategy of reciprocal safeguards and thus
avoids the risk of independent political decision-making. The advance of co-
operative federalism has reached a limit which ought not, in the interest of
Linder sovereignty of decision-making, to be transcended. Today, the federal
commandment is no longer more cooperation but less cooperation: not more
joint conferences, but fewer of them. .

3. On the Effectiveness of cooperative Federalism

The expectations placed in the enhanced scale of cooperation between the
Federal Government and the Linder in the context of cooperative federalism
have attained only partial fulfilment. The Federal Government complains that
the right of participation accorded to it in outline planning and investment
financing does not suffice for asserting overall national interests in these spheres.
The Linder now voice more criticism of the distribution of powers, as the
Federal Government and the Linder mutually obstruct each other and thereby
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bring about a blurring of responsibilities for the defined functions. Attention is
also drawn to the fact that the assumption of responsibility for joint tasks has not
resulted in the desired elimination, to an adequate degree, of the financial and
structural inequalities between the Linder. It is, above all, the more prosperous
Lander which —irrespective of party-political considerations — voice the
demand for the elimination of joint tasks. The question of removing or limiting
mixed financing has meanwhile become a permanent topic of discussion for the
heads of government. It also formed a major item for the commission of enquiry
appointed by the German Bundestag on constitutional reforms. However, this
body merely recommended modification of the joint tasks and the Federa)
Government’s investment assistance. Despite the criticism voiced about the Joint
tasks -a subject which figures prominently in the experts’ work on this
theme - the inherent advantages ought not to be overlooked, either. After all, the
integration of functions has created an additional guarantee that priority treat-
ment will be given to such tasks as seem particularly worthy of promotion from
the standpoint of the State as a whole.

Nevertheless, the difficulties which have emerged in practice indicate that the
institutionalized compulsion towards co-administration and co-financing is not
recommendable as the standard form of federal cooperation. This compulsion
ought to be confined in substance and time to activities which are indispensable
from the standpoint of the State as a whole. On the basis of ten years of
experience, a close look should therefore be taken at the possibility of replacing
the Federal Government's joint tasks and investment assistance by an improved
general fiscal adjustment. The need for coordinating target plans can be met by
the other forms of intergovernmental relations. One unsatisfactory feature
remains the transmission of information on longer-term political concepts. The
long-term impact of social processes indicate the need to resume attempts to
appoint joint working groups for the purpose of analyzing social lines of
development based on standard criteria.

Despite all the criticism voiced about individual forms of intergovernmental
relations, there still exists a wide measure of agreement on the foundations of the
federal system which has to sustain these relations. Their outstanding criteria are
appropriate strategies of a division of labour and of cooperation which mutually
complement each other. The federal system has proved its value in a sophistica-

ted industrialized society as the model for a balance of power and for effective
decision-making,
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¢ Chapter1 o

Is There a System of
Local Government
in the United States?

American local government is characterized by great variety and
diversity'. Indeed, even the sheer numbers are large: the U.S. Bureau
of the Census enumerated 83,166 local governments in 1987. These
govemment units are, in a sense, organized in 50 different ways,
because the laws providing for their establishment and general control
derive primarily from the 50 state constitutions and from legislation
enacted by each of the states. Further, nearly one-half of the states
make provisions for “home rule,” allowing local residents to draft
their own charters for particular units of local government. Home nile
greatly increases the diversity of forms among units of local govern-
ment even within a single state. '
However they are organized, local governments in the United
States play animportant role in providing key public services. Among
the services they most frequently provide are police and fire protec-
tion; education; public transit, streets and highways, airports and
seaports; sewage and solid waste collection and disposal; public
health and hospitals; public welfare; parks and recreation; housing,
urban renewal, and land-use control; public records and courts; water
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suppiies; and many different public utilities. These services affect
every citizen.

Over 80,000 counties, townships, municipalities, school districts
and other special districts, plus tens of thousands of quasi-govern-
mental organizations, all organized under the laws of 50 different
states, constitute local government in the United States. The critical
question is whether all of these elements form a system of local
government or whether there is simply unorganized chaos. Much of
the literature on local government suggests a crazy-quilt pattern of
local government organization that is comprehensible neither to local
citizens nor to the professional analyst. What exists today, itis alleged,
is simply an accretion of historical happenstance that makes no sense
to a rational observer. This crazy-quilt pattern, it is argued, empha-
sizesarchaic parochial interests and neglects thebroader transcending
public interest of the larger community.

When Tocqueville visited the United States in the early 1830s, he
made a somewhat similar observation about local government:

The appearance of disorder which prevails on the surface leads
one to imagine that society is in a state of anarchy; nor does one
perceive one’s mistake until one has gone deeper into the
subject (Tocqueville, 1945: 1, 89).

Tocqueville implied that it was necessary to move deeply into the
subject of local government before an order could be perceived. We
will argue that the same is true today. Before one can understand local
government in the United States, one must move deeply into the
subject. At the beginning it is necessary to gain some familiarity with
the typical units and broad similarities in local governmental struc-
tures. We then need to be prepared to see how communities of people
organize themselves through units of local government to realize joint
aspirations and provide for their joint needs. The great diversity of
forms creates opportunities to examine how the structures of local
governments affect the delivery of public services to citizens.

In spite of the diversity within and among states, some general
similarities among systems of local government are present across the
United States. All states utilize both general and special purpose local
governments. Among general governments, all states utilize munici-
palities (cities, villages, and incorporated towns) and 48 states utilize
counties or similar units; only 20, however, use townships. All use
special purpose districts, the most common of which are school
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Table 1.1
Local Governments in the United States

Number of Elected  Full-Time

Types of Government Number* Officials® Employment®
Counties 3,042 62,922 1,573,000
Municipalities 19,205 134,017 2,033,000
Townships 16,691 118,966 219,000
School Districts 14,741 87,062 3,347,000
Special Districts 29,487 72,377 405,000
Total 63,166 475,344 1,577,000

Sources: *U.S. Bureau of the Census, 1987 Census of Governments. Preliminary

Report, p. 1.

*1J.S. Bureau of the Census, 1977 Census of Governments, Vol. 1, No. 2,

p-9.

“U.8. Bureau of the Census, Public Employment in 1985, P-2

districts. The numbers of these major types of local governments, as
well as the number of locally elected officials and the full-time equiva-
lent (FTE) employment by each general type, are shown in Table 1.1.
This provides some indication of the magnitude of people working in
different kinds of local government activities.

For statistical and general descriptive purposes, similar kinds of
local governments within states and from different states are often
lumped together. One must be careful, however, not tolose sight of the
great diversity that exists even within common types.

Types of Local Government

Counties. Fewer in number than other types of local governments,
counties or similar units exist in all but two states: Connecticut and
RhodeIsland. Alaska and Louisiana do not have units formally called
counties, but somewhat similar units of government in the former are
called boroughs and in the latter called parishes. Since counties are
generally the most inclusive units of local government, 89 percent of
the total U.S. population is served by a county unit. Several large cities
(New York, Denver, Honolulu, Philadelphia, San Francisco, and St.
Louis are the most notable examples) are not overlapped by counties
due to consolidation of city and county units. In Virginia, counties do
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not overlay the independent cities in that state. Where counties do not
encompass cities, the cities perform the functions county governments
would otherwise.

In general, counties serve as both ad ministrative subdivisions of
the state government (for such purposes as registering births, deaths,
and marriages, and for administering relatively uniform statewide
activities such as maintaining public records, the courts, the organiza-
tion and conduct of elections, law enforcement, and basic measures of
public health) and as independent local governments responding to
the needs of their particular citizens. Almost half of all counties own
and operate landfills; over a third have their ownlibraries; and about
one-fourth operate airports and provide fire protection. Counties in
large urban areas have sheriffs’ departments comparable to large city
police departments, usually offering a comparable range of services.
But in rural areas, especially in the thinly populated mountain and
desert regions of the American West, counties provide a more limited
variety of services.

Counties also differ dramatically in the number of residents
served. In 1982, for example, the range of populations was from 91
residents in Loving County, Texas, to over 7 million residents in Los
Angeles County, California. The average county population was
67,002. The 156 counties with populations over 250,000 (constituting 5
percent of all counties) served 72 percent of the United States popula-
tion (U.S. Bureau of Census, 1982a: vii).

Townships. While counties are the basic comprehensive gov-
ernmental unit in most states, in New England the town or township
is the basic unit of local government. {(Counties in New England are
primarily limited to the performance of judicial functions pertaining
to the organization of courts.) In New England, New Jersey, and
Pennsylvania, and to a lesser extent in Michigan, New York, and
Wisconsin, towns or townships are assigned relatively broad powers
and frequently undertake activities associated with municipal -gov-
ernments. In the American Midwest, townships are organized as
smaller units within counties. In contrast to New England, the Mid-
west townships are based upon land survey units of 6 miles square
comprising 36 sections of 1 mile square each. This arrangement was
viewed as creating a rational basis for the organization of the smallest
general unit of local government. The result is that nearly 55 percent
of all townships serve fewer than 1,000 residents, while only 1,019 had
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Figure 1.2
Levels of Government: Federal, State, and County
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10,000 or more residents in 1982. In the arid West, however, where a
section of land is often inadequate to support a single farm family, the
township as a unit of government has been abandoned.

Municipalities. Municipalities (cities, villages, and incorporated
towns) are units of government established to serve more densely con-
centrated populations with public services. Municipalities are gener-
ally self-governing corporations designed to serve the special needs of
their residents, and are usually created by local initiative on the part of
people desiring to incorporate. More than 141 million people reside
within the boundaries of a municipality, and more than 57 million live
within cities with populations over 100,000. Over half of all munici-
palities, however, serve 1,000 or fewer residents, although these units
account for only 3 percent of the U.S. population. Thus, while munici-
palities are generally created to provide urban-type services beyond
what would be provided by a county or township government,
residing in a municipality does not necessarily mean residing in a big
city. Still, in spite of the fact that a majority of municipalities are quite

-small and perform a limited range of functions, all municipalities, as
well as counties and townships, are still classified by many scholars as
“general purpose” governments.

Special Districts. Units of local government that function as
limited purpose governments are often referred to as “special dis-
tricts.” The 14,741 school districts responsible for free publiceducation
are the most common of these special districts. In addition, there are
1,500 “dependent” school systems that are regarded by the U.S.
Bureau of the Census as agencies of county, municipal, township, or
state governments. Thirty-three states assign responsibility for ele-
mentary and secondary public schools toindependent school districts;
infivestatesand the District of Columbia, public schoolsare organized
asdepartments of city, county, or state government; and the remaining
twelve states utilized a mixed system of independent school districts
and departments of municipal or county government. The school
district or school corporation is a limited purpose, quasi-municipal
corporation organized to finance and maintain a public school system
for the education of the children within the district. The reliance upon
independent school districts has been based on an assumption that
government of educational affairs should not be dominated by the
same partisan interests that run city hall or the county courthouse; thus



8 LOCAL GOVERNMENT IN THE UNITED STATES

Table 1.2
Limited Purpose Special Districts

Function Number Percent
Natural resources 6,473 22.0
Fire protection 5,063 17.2
Urban water supply 3,056 - 10.4
Housing and community development 3,460 11.7
Cemeteries 1,629 5.5
Sewerage 1,605 - 54
School building authorities 707 2.4
Parks and recreation 1,004 34
Hospitals 784 2.7
Libraries 830 2.8
Highways 620 2.1
Health 481 1.6
Airports 367 1.2
Other single-function districts 1,491 5.1
Multiple function districts 1,917 6.5

Total 29,487 100.0

Source: U.8. Bureau of the Census, 1987 Census of Governments. Preliminary
Report, p. 3. (Does not include school districts.)

members of the school district governing boards are usually elected in
nonpartisan elections. State departments of education typically exer-
cise greater control over local school districts than do other depart-
ments of state government over other units of local government.

_ Limited purpose, quasi-municipal corporations are being used
for an increasing number of local government functions, as shown in
Table 1.2. They were first organized to undertake land and water
resource development in rural areas. In the Midwest they were
originally used to develop drains for removing surplus water from
land affecting a group of farmers, while in the arid West they developed
waterworks for irrigating land.

These special district arrangements were quickly applied to a
variety of resource development and public utility services. California
provides statutory authorization for the organization of a large num-
ber of these units, including districts for irrigation, drainage, water
conservation, flood contrel, public utilities, sanitation, etc. In 1987,
there were 1,098 school districts in the State of California plus 2,732
special districts of other types.
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Inaddition tothe nearly 30,000 special districts organized within
particular states, anumber of interstate entities have been created with
the consent of the United States government. The U.S. Bureau of the
Census identifies 20 interstate entities, all of which involve two states
(except for the Washington Metropolitan Area Transit Authority,
which involves the two states of Maryland and Virginia plus the
District of Columbia). Of the 20 entities, 7 are bridge authorities, 4 are
bay or port autherities, 4 are airport authorities, 2 are park authorities,
2 are metropolitan development districts, and 1 is a metropolitan
transportation authority. Some of these, like the Port Authority of New
York and New Jersey, perform a wide variety of functions related to
urban transportation and economic development.

As patterns of suburbanization began to develop, limited pur-
pose, quasi-municipal corporations werealso created to provide urban-
type services for suburban and rural areas, including fire, police,
sanitation, domestic water, and other services. In the course of time
some units, such as irrigation districts, have been authorized to
provide an increasing number of services for their residents such as
domestic water supply, drainageand sanitation services, airport facili-
ties, cemeteries, etc.; in fact, some irrigation districts provide a wider
range of services than some townships. The distinction between
general purpose governments and limited purpose governments is
not easy to draw and may lead to erroneous conclusions if applied
categorically.

The concept of the limited purpose, quasi-municipal corporation
has also been applied to the organization of municipal-type services
for municipalities or other units of local government. Municipal water
districts were first authorized in California to allow several adjoining
municipalities to form a single water district for importing water from
a distant source to supply all municipalities within the district. Metro-
politan water districts supply imported water to municipalities and
units of local government such as county water districts and county
water authorities, which in turn may supply, water to any unit of
government within a county. Special districts have been organized in
urban areas to provide sanitation facilities, public utility services,
transportation services, and the provision of other governmental
functions. Some states have authorized existing units of local govern-
ment to create limited purpose, quasi-municipal corporations as joint
operating agencies to provide any service to local governments that
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those governments can separately supply for their residents, solong as
the joint agencies assume all costs and liabilities for doing so.

Quasi-Governmental Organizations. Counties, townships,
municipalities, school districts, and other special districts make up the
formal system of local government in the United States. Quasi-govern-
mental organizations, however, have also been developed to serve the
interests of particular groups of local residents.

Among the most common types of quasi-governments are
homeowners’ improvement associations created by real estate devel-
opers to enable residents in a development area to deal with common
problems. One becomes a member of such an organization by virtue
of property ownership within the association’s boundaries. These
arrangements generally depend upon two legal devices: (1) a restric-
tionin the property right conveyed to the new owner of a property and
(2) corporate organization of all property owners with reference to
those aspects of a property right that are held in common. A homeown-
ers’ improvement association, for example, may be organized by the
developerof a subdivisionin which thetitle toindividual lots is subject
torestrictions that provide for joint facilities such as streets, sidewalks,
recreational areas, and the regulation of future patterns of land use.
These title restrictions are then accompanied by bylaws for a home-
owners’ improvement association. Use is exercised collectively by the
residents as members of the association. Provision is usually included
both for general assessments to cover costs of the association and for
special assessments to finance improvements for the joint benefit of the
community of residents. Penalties can be levied for nonperformance
and remedies can be secured through a civil court for nonperformance
of contractual obligations. A homeowners’ improvement association
may then be a private government supplying some range of public
facilities and services for its local residents.

A similar pattern of organization may be created among apart-
ment dwellers who are organized either as a cooperative? or as a
condominium. The individual acquires title only to an individual
apartment; title to common facilities in the apartment building and
surrounding grounds is vested in a corporation or quasi-corporation
comprising all of the resident-owners of individual apartments. The
corporation can then provide for common facilities and services
payable as charges levied against each resident. The logic is similar to
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that of a homeowners’ improvement association, but is applied to
multiple-family residences in larger apartment complexes.

The 'Nashington, D.C., metropolitan area, for example, has 2,000
to 3,000 private associations including condominiums, cooperatives,
homeowners’ associations, town house associations, and planned
urban developments. A planned realty development, such as Leisure
World, spends $20 million a year and provides governmental services
to 5,550 residents—more than most of the municipalities in the United
States. The Community Associations Institute, an association of these
types of organizations, estimates that there are approxunately 110,000
in the country as a whole (Garreau, 1987).

Because homeowners’ improvement associations, housing co-
operatives, and condominiums are forms of organizations specifically
created to serve the interests of local residents, such instrumentalities
are readily available to articulate demands upon public officials for
public services impinging upon local neighborhoods. A curious blend
of Federal dollars, voluntary associations, and private nonprofit cor-
porations has molded a public-private neighborhood organization
movement within many of the larger American cities. While churches,
ethnic groups, and civic associations have long provided a basis for
neighborhood organizationin the largecities, the programs associated
with President Johnson’s “War on Poverty” in the 1960s made avail-
able substantial funds for community action programs, community
development grants, and model city programs that were targeted for
poorer neighborhoods. These programs often required the active
participation of those who were affected.

Still another form of private organization hasbecome an integral
part of the American system of local government. In this case, officials
belonging to local units of government or homeowners” associations
form private associations to tend to their mutual interests. These vary
from what are at times called “peak associations” to “professional
associations.” A peak association is one in which top officials from a
number of similar organizations get together to discuss mutual con-
cemns. In a “professional association,” particular professional groups
such as engineers, educators, police, administrators, and others meet
to consider common problems. In some cases, an assodation of school
superintendents, an association of irrigation districts, a league of cities,
or a water users’ association may function as both a peak and a
professional association. Many are organized with a limited staff, but
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they are as important in influencing the development of local public
policies as any of the formal units of government.

Searching for Order in Complexity

Local government in the United States is characterized by a large
number of units organized in regard to different concurrent commu-
nities of interest and performing various types of services. Many
scholars criticize American local government for the presumed chaos
engendered by this variety and diversity. But rather than be preoccu-
pied with the crazy-quilt patterns that are revealed in maps of local
governments, we need to look at how communities of people organize
themselves through local government to realize their joint aspirations
and provide for their joint needs.

As we undertake this inquiry, we need to recognize that prob-
lems abound in the organization of local governments. Government
by its very nature involves opportunities for some to make decisions
that impose deprivations upon others. Reliance upon the principle of
majority rule, for example, necessarily implies that a majority can
make decisions thatare contrary to the interests of those who are in the
minority. Furthermore, governments can make legitimate use of in-
struments of force or coercion to impose decisions upon individuals;
those who form majority coalitions thus have the potential to exploit
others to their own advantage. Government can be an ugly business
where some can use extraordinary powers to oppress others.

While this potential danger exists, the powers of government are
essential for the realization of the fundamental values of human
communities. Organizing governments, thus, is like playing with fire.
They can serve useful purposes necessary to human existence, but if
not properly limited can also be destructive of human values,

In examining how the American people organize and make use
of their system of local governments, it is important to be aware of the
. potentials forboth good and evil in all instruments of government. The
question, then, is what structure or combination of structures offers
the best opportunities to realize joint advantage from the powers of
government while keeping the dangers of exploitationand oppression
to a minimum. Where authority is distributed so that each element of
a community contributes to the common good, the different elerments
maintain a pattern of reciprocity with one another and thus are
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encouraged to participate to each other’s mutual advantage. Recip-
rocity is abandoned, however, when some—even when they are a
majority—use their capabilities to exploit others. When reciprocity is
abandoned, the spirit of cooperative participation in a joint venture is
lost. Individualsbecomealienated and the sense of community erodes.

Constructive measures of collective action are maintained only
so long as all elements of a community are left better-off as a result of
their joint efforts. In such circumstances reciprocity and mutuality of
interest can sustain a positive sense of community. The value of any
system of local government thus depends upon how its different units
are related to each other and how well they serve the interests of their
citizens and constituents.

Local “Self-Government”:Federalism and Constitutional Rule

A basic principle directly or indirectly applicable to all forms of
government in the United States is that it is the “Right of the People”
to “alter or abolish” any form of government that is destructive of the
joint interest of communities of people and “to institute new govern-
ment, laying its foundation on such principles and organizing its
powers in such form, as to them shall seem most likely to affect their
Safety and Happiness” (U.S. Declaration of Independence). This is the
basic principle of self-government, yet the inherent right of self-
government at the local level has been subject to long debate. While it
is generally recognized that that principle applies to the people of the
United States as they are organized both as states and as a nation, the
assertion of such a right among local communities has largely de-
pended on the exercise of principles of self-government at the state
level. Where home-rule charters have been authorized, citizens have
an explicit right of local self-government: they can alter and abolish
existing forms of government and institute new governments of their
own choice. Otherwise, the right to alter their structure of local
government can be exercised only indirectly through state constitu-
tional decision-making processes and state legislative action.

The American system of local government does not exist in
isolation from the more general system of American government. The
principles of that general system still allow for the possibility of local
self-government to exist side-by-side with a system of state govern-
ments and a Federal or national government. Those principles, when
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operating concurrently, are known as federalism. Federalism, in tumn,
is made possible through the concept of constitutional rule.

Federalism hastwo connotations that blend into a single meaning.
The older meaning derives from the Latin term foedus, which means to
covenant. Foedus has the same meaning as the Hebrew term b'rit.
Covenanting, in which people enter into an agreement with one
another to govern their relationship on the basis of principles which
are understood to be eternally true and thus in accordance with divine
providence, stands in contrast to hierarchy, in which authority is
derived from some preeminent authority that is presumed to have the
ultimate say in the governance of society. The principle of covenanting
is inherent in the American practice of constitutional choice: people
enter into a covenant specifying the terms and conditions of
government. The formulation of constitutions, then, was the way that
Americans expressed their rights to institute new government at both
the state and national levels following the American Revolution.

Federalism also refers to the creation of two or more units of
government to exercise concurrent but limited authority to govern the
same land and people. The representatives of the states thus cove-
nanted together to form the government of the United States under the
Articles of Confederation and then under the Constitution prepared at
Philadelphia in 1787. Both the state and national governments derive
their authority from people entering into a covenant specifying the
terms and conditions of government. This principle of constitutional
rule is articulated by a complex system of distributing and sharing
authority so that all exercises of authority are limited (V. Ostrom,
1987). State governments are limited in their jurisdiction that might
intrude upon national affairs, and the national government is limited
inits jurisdiction 50 as to maintain the autonomy of each state over its
own internal affairs. No single government is presumed to be compe-
tent to dominate the others.

Governmental authority is limited, first of all, through the speci-
fication of the constitutional rights of individuals. These relate to
freedom of speech, press, and communication, which facilitate the
maintenance of an open public realm of discussion and deliberation
that is free from governmental domination; freedom of association, in
which people retain a basic right to govern their own individual
affairs;and rights of due process of law, which establish obligations on

the part of governmental authorities to discharge their prerogativesin
constitutionally proper ways.
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The second mode of distributing and sharing the authority to
govern involves the assignment of authority to separate decision
structures responsible forlegislative, executive, and judicial functions.
Each assignment is subject to limits that enable one decision structure
to veto or constrain the actions of the other decision structures. The
general actions of government then depend upon the sharing of power
by the separate decision structures. This separation of power, rein-
forced by checks and balances, is intended to prevent dominance by
any single center of authority.

Finally, American constitutional arrangements typically make
provision for the direct and indirect participation of citizens in the
processes of government. Among state and local governments, citi-
zens often participate in direct legislation through processes of initia-
tive and referendum, popular approval of indebtednesses, and the
recall of elected officials, and they can directly participate in judicial
processes through service in both trial juries and grand juries. Indi-
rectly, citizens can participate in legislative and executive structures
by electing officials that serve in those capacities.

The enforceability of constitutional law is fundamental to the
maintenance of a system in which all exercise of governmental author-
ity is subject to limits. The joint exercise of legislative, executive, and
judicial authority always implies a noncentral collaboration among
independent authorities who coordinate their actions by reference to
explicit or implicit standards of constitutional law. The national gov-
ernment is intended to prevail in matters that affect the several states
in common, but the states are intended to be autonomous with
reference to their own internal affairs so long as they continue to
conform to basic constitutional principles. Thus, the American system
of government relies extensively upon noncentralization of authority
where relationships are coordinated by collaboration among co-equal
authorities rather than the domination of a single center of preeminent
authority. Elements of preeminence exist, but always within con-
straints.

The language of centralization and decentralization is often
inappropriate to considerations of authority in the American system.
For decentralization to occur, there must first be a centralization of
authority. The American political system is better characterized as
federalized rather than centralized. Yet there are elements of centrali-
zation that become manifest when state authority comes to dominate
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over local affairs or when national authority comes to dominate over
state and local affairs. These tendencies usually evoke substantial
stress within the American political system, as struggles for domi-
nance evoke struggles for reform. In each reform movement, consid-
eration is given anew to the basic constitutional principles that apply
to responsible and limited government.

Pressures toward centralization are usually met by a struggle for
noncentralized accommodations, in which limits can be built into
authority structures that still permit an autonomous exercise of an
arm’s-length relationship. Then it becomes meaningful to say “no,” to
specify limits to the proper exercise of authority, and to collaborate on
the basis of mutually respectful and agreeable relationships. Decen-
tralization, on the other hand, implies the acceptance of a subordinate
relationship to preeminent authority where decentralized authority is
still subject to central control. Any effort to decentralize can be easily
aborted by the capacity of central authorities to recentralize.

Structures of government based upon principles of federalism
and constitutional rule give rise to a continuous struggle for domi-
nance and autonomy. There are some who seek to form coalitions to
gain dominance over governmental structure and prevail over others,
while others seek to reestablish an equilibrium among autonomous
self-governing communities of interest. These conflicting tendencies
create a fundamental tension that is an integral part of American
society. Some seeitas chaos; others seeitas the way that human beings
maintain an ordered but dynamic relationship with one another in a
system of governance with no single center of preeminent authority.

The struggle for local self-government has been a part of this
conflict throughout American history. At times, local autonomy has
prevailed; at other times, state and national governments have as-
serted control. The patterns of local government existing at any point
in time represent the current state of affairs. This leaves the precise
nature of the American system of local government an open question.
The tensions remain, and the struggle goes on without end.

Throughout their long-term struggle for self-government,
Americans have at times borne the yoke of oppressive and tyrannical
local governments, but the burdens of oppression have always evoked
astruggle for reform. Each reform movement gives new consideration
to the principles that apply to responsible and limited local self-
governmentand how these principles canbeappropriately articulated
in commensurate structures. And as these reform movements have
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succeeded, they often have been displaced by new ones preoccupied
with different values based on unfounded assumptions or untested
hypotheses about the structure of intergovernmental organization. As
a result, reform movements have been so varied and many of the
outcomes have been so unanticipated that local autonomy has often
been seriously compromised.

The next three chapters are devoted to an overview of American
efforts to form and reform their system of local government. Chapter
2 will focus upon the struggle for local self-government during the
nineteenth century; Chapter 3 will consider twentieth-century re-
forms, which were more preoccupied with considerations of efficiency
and economy; and chapter 4 will explore the contemporary contro-
versy over metropolitan organization. Together the successes and
failures of these reform movements have fashioned the American
system of local government as we know it today.

Footnotes

1. The descriptive data in this chapter draw heavily on census material compiled
by the Federal government. Census figures cannot be used indiscriminately; as will be
addressed below, there are problems with the manner in which jurisdictions of local
government are defined, and with the undercounting of some groups in American
society—particularly minority and ethnic groups. However, as an accounting of the
diversity of local units of government, the range of expenditures, and the distribution
of the population, these figures are very useful. Throughout the chapter we will use
data from the 1982 and 1987 United States Census of Governments compiled by the United
States Bureau of the Census.

2. Cooperative housing financed through Federal funds does not vest title with
individual owners until financial obligations under Federal law are discharged. This is
at variance with all other forms of cooperative organization.
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the 1982 and 1987 Linited States Bureau of the Census, Census of Governments. Most
textbooks on state and local governments in the United States contain substantial
descriptive information as to the formal types of local government. Discussions of
quasi-governmental organizations are less widespread, even though these units are
very important in providing a variety of services for citizens. Among the works dealing
with activities in these systems are Robert Bish and Vincent Ostrom (1973) Understand-
ing Urban Government; Robert Yin and Douglas Yates (1974) Street-Level Governments:
Assessing Decentralization and Urban Services; Milton Kotler (1969) Neighborhood Govern-
ment: The Locel Foundations of Political Life; Howard Haliman (1974) Neighborhood
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Government in a Metropolitan Setting; Robert Hawkins (1976) Self Government by District;
and Robert Warren {1966} Government in Metropolitan Regions: A Reappraisal of Fraction-
ated Political Organization.

On the concept of self-government as a pervasive element of American govern-
ment with its origins in the Revolutionary period, see Morton White (1978) The
Philosophy of the American Revolution and Vincent Ostrom (1987) The Pelitical Theory of
a Compound Republic.

Tocqueville's (1945) Democracy in America provides one of the best discussions
of local government in the United States; chapter 5 in volume I is entirely devoted to
the subject. But the whole analysis, especially in the latter half of volume I and most of

volume I, is grounded in presuppositions about the essential place of local government
in the American political system.
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are shown to be more efficient and effective. In this context, responsibility
for certain governmental functions are transferred to the private sector.
Certain government social amelioration programs, health, sanitation and
education are contracted out to private enterprise. The concept of privatiza-
tion is very broad and for purposes of decentralization, the term is made to
apply only to private sector investment on support facilities for delivery to
jocal communities of basic services like agricultural credit, shelter programs,
health care and insurance, medical service, potable water supply, garbage
collection, postal services, and road maintenance, among others. The deci-
sion to privatize these governmental functions considers the effects upon
employment problems, quality of service and cost-benefit criterion. Partially
relieving government of the burden of performing service functions by
sub-letting these to the private sector will enable it to focus on other more
important pressing concemns.

Issues involving non-performing assets of government, abolition of
certain government-owned and controlled comporations (GOCC's), divest-
ment and privatization restructuring, CARP financing and other economic
dimensions and implications of privatization will be freated more extensively

in the chapter on Public Enterprise and Economic Development Administra-
tion.

Finally, decentralization, implemented by use of the four aforementioned
modes involves both the endogenous resources of govemment and the
efforts of exogenous groups outside of government to operationalize the
service functions of the polity. More than people empowerment and power -
distribution, it can be an instrument for implementmg social justice and an
agent of social transformation.

THE ADMINISTRATIVE STRUCTURE

The setting up of the administrative department is actually aggregating
work units. This requires knowledge and understanding of whatis to be done
and deciding the group it will be part of. This task observes the principle of
homogeneity. There is no single principle of effective departmentalization.
The four criteria for departmentalization - purpose, process, clientele and
place are not exclusive of each other. it is possible that any one of the four
considerations may be pre-eminent or dominant over the other three, but the
construction of the secondary and tertiary divisions of work will eventually
take cognizance of the roles of the other three. The four criteria are inter-
dependent principles but with none of them singly used as the pattemn for
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determining priorities, since much depends upon expected outcomes at a
given time and place.50 Not all activities ol government can be neatly
aggregated under a single universal plan. Technological requirements, size
of the entity, need for geographic dispersal and time constraints for service
delivery, are some of the intervening variables to be considerad.

{f public administration is principally a social design and a problem-solv-
ing enterprise more than art or science, then the task of government would
be to protect the interests of society, provide services to the clientele and
resolve problems. To achieve these requires a bureaucracy with proactive
orientation, capable of anticipating changing scenarios and acting on them:
a bureaucracy able toinfluence and shape outcomes and commitied to make
socially beneficial decisions.>!

What is Bureaucracy

Bureaucracy refers to the systematic organization of men and tasks into
some kind of pattern that will facilitate the achievement of group effort.>? |t
is a system with components which includes men, offices, authcrity and
processes for translating "community action” into rationally ordered "social
action”.33 Ideally, it is characterized by technical specialization. Technical
skills and expertise require training and experience resulting in specialization
which ultimately makes for proficiency and professionalized careership in
government service. These optimize the possibility for carrying out adminis-
trative functions in accordance with "calculable rules” regardless of nersons
performing or affected by said functions. Administration then becomes
rational and depersonalized. Rules take precedence over personal feelings

and emotions. Because of objective standards, fuman irrationality is re-
duced to the minimum,

The type of bureaucratic structuring is, to a large extent, conditioned by
the culture of society - its values, ideas and even instituticns. All organiza-
tions, for this matter, are social institutions with a culture complex, where
members play roles as influerced by paitermed expectations defining the
behavior of the role-players. Legitimacy of power exercise is important to a
bureaucracy. This is what authority is all about. It is the right to exercise and
exert influence and motivate others to do things as the crganization or the
leader so desires. Weber speaks of it as a relationship between persons and
not an attribute of an individual. itis a form of social control which rests upon
the willing compliance of subordinates. Authority arises not by virtue of the



formal organization but rather built in the course of social interaction and
socialization process.

Three ideal types of authority have been identitied by Weber and these
have been construed as forms of domination. When applied to the bureau-
cratic model of organization, they refer to bases of leadership. (1) Traditional
authority establishes legitimacy of rulership as arising from age-old practice
handed down from generation to generation. (2) Charismatic authority rests
upon the individual personality of the leader, his innate charm to inspire
loyalty and devotion from others. (3) Legal-rational authority is established
by rules, not necessarily infiexible but capable of being changed rationally
as situations demand.

The Philippine bureaucracy, while established upon rational- legal foun-
dations, has elements of the traditional and the charismatic as basis for
legiimation. The indigenous is superimposed by the western Weberian
model. Kinship ties and primary group interests prevail over formal legal
relations. Sense of pity and sympathy, gratitude for whatever one has done
for somebody in the past makes for dynamic relationship resulling in paro-
chialism and personalism. These breed reciprocal ties, with kinship obliga-
tions overturning the principle of merit and fitness.

Respectfor the traditional elite results in dependency and unquestioning
obedience to leadership by tradition and charisma. Acceptance of the
subordinate role of the traditionally established elites places premium upon
authoritarianism which pressures subordinates in the bureaucracy to con-
form without question. This is a form of negative consent which shunt aside
legal formularies and administrative rules. Our bureaucracy is apparently *
based upon reciprocity where the behavior of bureaucrats influence the
soclal structure and the organizational relaticnship influences the behavior
of bureaucrats. The positive implications are outweighed by the negative
effects as shown by studies of the operations of the Philippine bureaucracy
which reveals vulnerability to nepotism because of consanguinity, affinity and
ritual kinship (compadrazgo); perpetuation of spoils bred by patronage and
influence-peddling; apathetic reaction to bureaucratic misconduct; invention
of scapegoats for administrative deficiencies and bureaucratic weaknesses;
low regard for the merit system and lack of appreciation for dispatch and
simplicity in government operations and even open disregard for legal
regulations and established procedures. ’



PHILPPINE ADMINISTRATIVE STRUCTURE

There is no constitutional nor statutory prescription as to the number of
departments in the executive branch of the Philippine government. However,
functional distribution of work and performance of functions by the executive
have to be considered. Of course the control powers of the President under
Section 17 of Article VI of the 1987 Philippine Constitution tasks him with
the responsibility to faithfully carry out the mandate of the law and empowers
him to finally decide the number of departments.

Policy Guidslines for Implementation

Certain policy guidelines are observed in organizing departments. Pro-
gram planning and implementation must be in accordance with national
policies. To ensure economy and efficiency, to minimize duplication and
overlapping of activities, bureaus and offices of a department are grouped
on the basis of major functions. There is decentralization of departmental
functions in order to reduce red-tape, free national officials of administrative
details and relieve them of routine and local matters. There is delegation of
appropriate authority to subordinate officials with decision-making made at
a level closest to the community clientele.5*

Jurisdiction of the Department

The department possesses jurisdiction over bureaus, offices, regutatory
agencies and government-owned and controlled corporations assigned to it
by law. The administrative relationship of the department with the sub-units
and agencies over which it possesses jurisdiction are of three categories:

a. supervision and controf -

This refers to the authority to direct performance of duty; restrain the
commission of acts; review, approve or modify acts and decisions of subor-
dinate units and officials; prescribe standards, guidelines and programs and
determine priorities in executing plans and programs.

b. administrative supervision -

Relates to the relationship between a regular department and regulatory
agencies. It means overseeing the operations of these agencies to ensure
efficient, effective and economical management provided there is no inter-



ference in the activities of the agency concerned. The department may
require the agency to submit reports, conduct management audit, perfor-
mance evaluation and inspection to determine compliance with policies,
standards and guidelines set by the department. As a disciplinary measure
and control mechanism, the department may take appropriate action to
require performance of official functions, rectify violations and other abuses
and similar kinds of maladministration.

Administrative supervision does not imply the authority to appoint or to
perform personnel actions not in keeping with decentralization of personne!
functions. While the department can review and pass upon the budget
proposals of the agency, it may notincrease such budget. It has no authority
over contracts entered into by the agency because appropriate laws, rules
and regulations govern review of such contracts. it does not possess the
power to review, revise, reverse or modi;g agency decisions in the exercise
of regulatory or quasi-judicial functions.™ The overseer role of the depart-
ment is rendered meaningless since the regulatory agency is left almost free,
independent and autonomous inits actions and decisions over crucial issues
requiring some kind of check or control.

¢. attachment

This term applies to the lateral relationship between a department and
the attached agency or corporation for policy and program coordination. The
department is entitled to have a representative in the corporate board of the
agency. The agency is required to come up with a periodic report on the
status of its programs and projects. Through the deparimental representa-
tive, general policies are outlined for the agency to guide its intemal policies.
internal operations are a matter of intemal concemn for the agency.

An audited financial statement is submitted by the agency or corporation
to the Secretary of the department to which it is attached within sixty days
after the close of the fiscal year. The budget for the previous fiscal year
continues to be the basis of the expenditure of the corporation until such time
that its financial statement for that fiscal year is received by the department
secretary. Once the govemment corporation incurs an operational deficit at
the close of the fiscal year, it will be put under the administrative supervision
of the department and its operating and capital budget will be subject to
examination, review, modification and approval of the departmentss
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While supervision and control powers are exercised by the department,
sufficient initiative and freedom of action are encouraged by giving the
bureaus and offices reasonable opportunity to decide before control is
exercised by the department. For those functions involving discretion, expe-
rienced judgment and expertise, departmental control may be exercised only
as provided for by the law vesting such functions in the subordinate agency.

Authority Delegation

To implement plans and programs effectively, authority over and re-
sponsibility for operations may be delegated to bureau directors and regional
directors. The extent of such delegation is circumscribed by the need for
economy, efficiency and effective implementation of national and local
programs in accordance with policies and standards developed by the
department. The regional and field offices are the operating arms of the
bureaus. As counterpants of the bureaus in the regions, they are directly
responsible to the bureau director for the operations they undertake.

THE DEPARTMENTS OF GOVERNMENT*

There are two hundred sixty eight (268) agencies composed of twenty-
one (21) administrative departments, one hundred nine (109) attached
entities and one hundred thirty nine (139) other agem':ieas.5 These are
grouped into eleven sectors based upon mission or purpose, overall pro-
grams and specific plans and functions of the agencies concerned.

1. GENERAL GOVERNMENT SECTOR

The agencies involved in the development and maintenance of an
organization structure supportive of general governmental administration
include the Department of Budget and Management, Department of Finance,
Department of Foreign Affairs, the National Economic Development Author-
ity and the Office of the Press Secretary.

“The powers, functions and responsibilities of the depantments and component
units are based on the provisions of the Administrative Code of 1987, Agency Profile
and Program Targets FY 1892, pertinent executive orders and other issuances of
the President, Cabinet Resolutions and departmental orders.
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Department of Budget and Management

The two basic concemns of this depariment have to do with budget
functions and control and management services. Two constituent units are
responsible for budget functions and control - (1) The Budget Operations
Office reviews and analyzes budgetary proposals of national and local
government agencies and corporations; sees to it that these entities comply
with budgetary policies and project pricrities; determines budgetary implica-

tions of foreign-assisted projects, and implements fiscal policies for budget
preparation and control. There are four bureaus fo perform the above
enumerated functions: National Government Budget Bureau A & B; Local
Government Budget Bureau; Budget Planning Bureau; Foreign Assisted
Projects Bureau. (2) National Accounting and Finance Office takes charge
of the maintenance of the data bank for the financial information of fiscal
agencies and international financial institutions; analyzes and evalvates
accounts and overall financial performance of government; supervises and
manages the accounts of government agencies and instrumentalities. These
functions are the responsibility of three bureaus, namely, the National
- Government Accounting and Finance Bureau, Local Government Account-

ing and Finance Bureau, and the Government Corporate Accounting and
Finance Bureau,

The management services components are the responsibility of the
Department of Budget and Management. These are provided for by the
Systems and Procedures Bureau, Organization and Productivity Bureau and
the Compensation and Position Classification Bureau. Support services are
provided by the Legislative, Administrative and Procurement Services and
the Financial and Computer Services.

Department of Foreign Affairs .

The Department of Foreign Affairs is the lead agency assisting the
President in the field of foreign relations guided by the paramount consider-
ations of national sovereignty, territorial integrity and the right to self deter-
mination. Its powers and functions include the conduct of relations with other
states, negotiate treaties and other agreements as authorized by the Presi-
dent in coordination with other appropriate government agencies; promote
trade investments, tourism and economic relations; foster cultural relations
and enhance the positive image of the Philippines abroad; protects and
assists Philippine nationals abroad; perform legal documentation functions



and provide information about events in other countries which have a bearing
upon Philippine national interest.

The Department of Foreign Affairs consists of the Home Office and the
Foreign Service establishments. The home offices include linefoperational
units which are organized to take charge of the different geographic areas
of the world ike the Office of Asean Affairs, Office of Asian and Pacific Affairs:
Office of American Affairs, Office of European Affairs, and Office of Middle
Eastern and African Affairs. There are service offices and councils assisting
the line units. The Foreign Service Institute, the Board of Foreign Service
Examiners and the Board of Foreign Service Administration which take

charge of administering qualitying examinations for career foreign service
officers.

Attached to the Home Office are the Law of the Sea Secretariat, the
Inter-Agency Technical Committee on Economic, Scientific and Technical
Cooperation with Socialist Countries {SOCOM), the Inter-Agency Technical
Committee on Technical Cooperation Among Developing Countries (1ATC-

TCDC), Permanent inter- Agency Technical Committee on ESCAP Matters
(PITCEM).

The Philippine foreign service consists of fitty-two (52) diplomatic mis-
sions composed of fifty embassies and two United Nations missions: one
hundred three (103) consular posts with two consular establishments
headed by honorary consular officers. Personnel from other government
agencies assigned to the foreign service establishments include attaches for
trade and industry, labor and employment, national def'ense,'tourism, agri-
culture; officers from the Philippine National Bank, Bureau of Interna! Reve-
nue, Commission on Filipinos Overseas and the Commission on Audit.

Department of Finance

This department is mandated to ensure sound and efficient generation
and management of the fiscal and financial resources of government. It
reviews, approves and manages all public sector debt, local and foreign, to
ensure that borrowed funds are effectively used and obligations promptly
serviced by government. Because of the scarcity of domestic resources to
finance projects and programs envisioned in the Mid-Term Philippine Devel-
opment Plan for 1987-1992, and because of the need to minimize depen-
dency on foreign borrowings, the department seeks to strengthen
government capacity to generate its own financial resources,
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it supervises revenue operations of local governments 1o make them
less dependent upon national govemment funding. It makes use of different
types of sourcing like revenues and operations, foreign and domestic bor-
rowing, and sale or privatization of assets. Supervision of revenue collection,
custody and management of government financial resources, debt negotia-
tion, servicing and restructuring are also the concern of this department.

Five major working groups have been set up to take care of the
above-mentioned commitments: Policy Development and Management Ser-
vices Group, Revenue Operations Group, with the Bureau of Internal Reve-
nue and Bureau of Customs as major components; the Corporate Affairs

- Group to oversee the operations of govemment corporations and financial
institutions and the assets privatization coffice; the Domestic Finance Group
with the Bureau of Treasury as the principal custodian of funds and manager
of the cash resources of government; the Bureau of Local Government
Finance which oversees local government revenue administration and fund
management, including sourcing, collection mechanisms, credit utilization,
local taxation and real property assessment. The Inlernational Finance
Group assists in the formulation of policy guidelines for borrowing, interna-
tional financial negotiations of new loans, debt rescheduling, ensures
implementation of foreign funded projects and compliance with debt repay-
ment obligations.

2. AGRICULTURE, AGRARIAN REFORM AND
ENVIRONMENT SECTOR

Three government departments are involved in the basic concerns of
this sector.to achieve growth that is geographically dispersed and demo-
graphically equitable. These are the Department of Agriculture, Department
of Agrarian Reform and the Department of Environment and Natural Re-
sources. The components of this sector aim at providing the mechanisms
for the allocation of the wealth of the nation, provide employment and income,
ensure access to natural resources through sound environmental manage-
ment policy.

Department of Agrarian Reform

The Department of Agrarian Reform coordinates the national reform
program designed to transform farm tenants and lessees into owner-cultiva-
tors; provides leadership in the development of support services to tenant-
farmers, farm managers and other cultivators; assists the financing,



production, marketing and other aspects of farm management. lts line
bureaus are the Bureau of Agrarian Legal Assistance for the resolution of
agrarian disputes and problems and representation of agrarian reform
beneficiaries regarding cases arising from agrarian disputes; the Bursau of
Land Development which makes survey reports for the production of soil
maps, draws up programs for agricultural development and guidelines for
the conversion of private agricultural lands to non-agricultural use; reviews
specifications and cost estimates of land development projects; the Bureau
of Land Tenure Development for developing policies_ and procedures for
acquisition and distribution of public and private agricultural lands; sets
standards for land valuation and compensation schemes for agrarian reform
areas; identification and inventory of tillers, landowners and landholdings:
review and evaluation of documents for the registration and issuance of
Emancipation Patents and Titles.

The Bureau of Agrarian Reform Baneficiaries Development formulates
policies and guidelines for the development of agrarian reform areas into
agro-industrial estates; encourage growth of cooperative system of produc-
tion, processing, marketing, credit and services; development and manage-
ment of resettlement areas and landed estates; serves as liaison between
the Department of Agrarian Reform and agrarian reform beneficiary
organizations and establishes linkages with agencies involved in farm sup-
port services. The Bureau of Agrarian Reform Information Education pro-
vides policy guidance for effective and continuing information, education and
promotional activities; conducts and coordinates training and education
programs for enhancing farmer participation and provide functional assis-
tance on farmer education.

There are staff units for management and executive services, legal and
public assistance, research and planning, finance, physical assets manage-
ment, personnel and administrative services, The agencies attached 1o the
department are the Land Bank of the Philippines, Agricultural Credit Admin-
istration, and the Agrarian Reform Coordinating Council.

Department of Agriculture

The promotion of agricultural growth and development is the primary
concern of this department. in pursuit of this goal, its efforts are dedicated
to the uplift of the quality of life especially of the small farmers and fishermen
and other rural workers. It envisions sustainable resource productivity, a
progressive rural economy with dynamic agro-industrial country-side com-



munities. This country-side development thrust implements the principle of
social justice enshrined in the constitution.

lts line bureaus are the Bursau of Animal Industry for the development
and expansion of livestock, poultry and dairy industries. Quality standards
in the manufacture and sale of livestock, pouliry and allied industries are
prescribed by this bureau. The Bureau of Plant Industry aims at producing
improved plant materials, protection of agricultural crops from pests and
other plant diseases; development and improvement of farm equipment and
structures related to plant industry; formulation of policies regarding plant
quarantine, prevention, control and eradication of pests. The Bureau of
Fisheries and Aquatic Resources is responsible for the management, devel-
opment and proper utilization of fishery and aquatic resources and under-
takes studies on the economics of the fishing industry. The Bureau of Soils
and Water Management renders assistance on matters related to the utili-
zation and management of soils and water which includes water resource
utilization, soil conservation, impounding and prevention of erosion, fertility
preservation, and rain- making projects for watersheds and agricultural areas
during prolonged droughts. The Bureau of Agricultural Research undertakes
researches and establishes linkages with research institutions, especially
state colleges and universities. The Agricultural Training Institute trains
agricultural extension workers and their clientele and communicates re-
search results to farmers and fishermen through appropriate fraining and
extension activities.

There are support services for policy and planning. Regional offices are
set to provide frontline services to the clientele. Implementation and moni-
toring of its programs at the provincial level Is the responsibility ot the
Provincial Agriculture and Fisheries Officer; for the municipal and barangay
level that of the Municipal Agriculture and Fisheries Cfficer.

The attached agencies include the Philippine Coconut Authority, the
National Food Authority, the Councils for Agricultural Credit Policy, Livestock
Development, National Agricultural Fishery, National Nutrition and the Phil-
ippine Administrative and Technical Committee for Southeast Asia Fisheries
Development Culture (SEAFDEC). '

Department of Environment and Natural Resources

The Department of Environment and Natural Resources is the primary
agency of government for the sustainable development of natural resources
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and ecosystems. its task includes sustainable development of forest re-
sources, optimal utiiization of lands and minerals, efficient and socially
equitable use of resources, and effective environmental management. Iy
implements the mandate of the constitution to conserve and develop the
natural resources of the nation. This department plays a significant role in
addressing the issues of resource depletion, environmental degradation,
inequitable distribution and allocation of lands and natural resources; upland
poverty and continuous influx of lowland migrants, tenurial problems in the

public domain, rationalization of forest-based industries and small scale
mining.

Its line units are organized on the basis of purpose just like the other
departments of government. The Forest Management Bureau aims at the
effective protection, development and conservation of forest lands, water-
shed areas, grazing-lands and mangroves. It reforests and rehabilitates
critically denuded and degraded forests, develops water resources and
national parks, preserves wilderness and game refuges, wildlife sanctuaries
and ancestral lands; propagate industrial tree plantations, tree and agro-for-
est farms like rattan, bamboo and other nen-timber products. The Land
Management Bureau manages alienable and disposable lands in the public
domain and reclaimed lands, commercial and industrial and urban properties
which are not within the responsibility of other government agencies. lts
dispositive functions may be in the form of leasehold, direct sale and
issuance of patents. The Mines and Geo-Sciences Bureau provides as-
sistance to the mining sector in the development of applicable technologizs
in geological surveys and assessment of mineral resources, laboratory
services for geological, metallurgical, chemical and rock mechanics and
assists in the conduct of marine geological and geophysical exploration
drillings. It enforces mining laws to ensure compliance with safety standards
for mining operations. The Environmental Management Bureau is concerned
with the environmental quality standards for land, air, water, noise and
radiation. Assessment of the environmental impact of projects to ensure
proper disposal of solid and other toxic and hazardous wastes are entorced
by this bureau. Industrial establishments are required to comply with these
standards which constitute the basis for the issuance of the Environmental
Compliance Certificate (ECC). Non-compliance means imposition of fines
and penalties. The Ecosystems Ressarch and Development Bureau is
engaged in inlegrated research in the Philippine ecosystems and natural
resources aimed at developing the technologies supportive of its thrust. The
Protected Areas and Wildiite Bureau is committed to the conservation of
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wildlife and other protected areas like national parks, wildlite sanctuaries and
cther sensitive environmental areas. '

The agencies attached to the Department of Environment and Natural
Hesources are the Population Adjudication Board, the National Mapping and
Resource Information Authority, the Natural Resources Development Cor-
poration and the National Electrification Administration. '

3. TRADE AND INDUSTRY SECTOR

~ Two departments are involved in the task of reconciling the process of
industrialization with the econorhic, social and political processes-Tourism
and Trade and industry. :

Departrment of Tourism

The Department of Tourism is the agency for the promotion of tourism
as a major socio-economic activity for generating foreign currency and
employment; spread tourism benefits to a wider segment of the population;
assure safe, convenient and enjoyable stay and travel of local and foreign
tourists. its line bureaus to implement these mandates are the Bureau of
Intarmational Tourism Promotion, the Bureau of Domestic Tourism Promo-
tioni, Bureau of Tourism Informationr and the Office of Tourism Standards.
Assisting the line bureaus to carry out these mandates are a number of
service units like the Office of Tourism, Office of Development Flanning and
Tourism Coordination.

Department of Trade and Industry

This depariment is mandated to coordinate, promote and regulate trade,
industry and investment activities. It is commitied to intensify private sector
activity and sustain economic growth through a socially responsible liberal-
ization and deregulation program. and a comprehensive growth strategy.
While t aims at protecting Filipino enterprises against foreign competition
and trade practices, ene wonders how this protection can be achieved by a
dereguiated and a liberalized trade policy rather than import control.

The five working groups of this department are Industry an& invest-
ments, Intarnational Trade, Policy Planning and Special Concems, Admin-
Etrative and Technical Services, and Regional Development. Under the
kndustsy and Investments Group are the Board of Investments; Bonded:
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Export Marketing Board; Construction Industry Authority of the Philippines;
Council for Investments; and the Export Processing Zone Authority. Under
the International Trade Group are the Bureau of Export Trade Promotion:
Foreign Trade Service Corps; Bureau of International Trade Relations,
Center for international Trade Expositions and Missions; Garments and
Textile Export Board; Philippine International Trading Corporation; interna-
tional Coffee Organization-Certifying Agency; Philippine Shipping Councit;
Philippine Trade Training Center. The entities under the Administrative and
Technical Services Group are the Bureau of Patents, Trademarks and
Technology Transfer; Financial Management Service: Office of Legal Affairs
and the General Administrative Services. The entities under Policy, Planning
and Special Concerns, are the Bureau of Import Services; Cottage industry
Technology Center; Center for Labor Relations Assistance; Construction
Manpower Development Foundation: Management Information Service;
National Manpower Training Council; Office of Operational Planning and
Office of Special Concerns. The support bureaus of the Regional Develop-
ment Group are the Bureau of Domestic Trade Promotion: Bureau of Trade
Regulation and Consumer Protection; Bureau of Product Standards; Bureau
of Small and Medium-Business Development.

4. INFRASTRUCTURE AND ENERGY SECTOR

The goods and services provided by this sector include infrastructure,
power, transportation and communication. These provide the physical foun-

dation for the economy to operate efficiently. Three departments carry out
these responsibilities.

Department of Public Works and Highways

The Department of Public Works and Highways is the engineering and
construction arm of the nation. It plans, designs and maintains and operates
infrastructure facilities like national highways, flood control, water resources
development systems and other public works. Its technical bureaus include
the Bureau of Design; Bureau of Construction; Bureau of Maintenance;
Bureau of Equipment and Bureau of Research and Standards.

Most of the field operations responsibilities of the department are
implemented by the regional offices set upin the different geographic regions
of the country, the district offices and the engineering offices of city govern-



ments. There is a Project Management Office responsible for local and
foreign-assisted projects.

Dapartment of Transportation and Communication

The Department of Transportation and Communication is responsible
for the promotion, development and regulation of dependable and coordi-
nated networks of transportation and communication and postal services.
These services are needed to enhance mobility and coordination of the
constituent sector of the nation. Its line offices include Land Transportation
Office; Air Transportation Office; Telecommunications Office and Postal
Services Office.

Thereisthe Land Transportation Franchising and Regulatory Board with
yuasi-judicial powers with respect to land transportation. It prescribes and
regulates routes and zones of operation of public land transportation ser-
vices. It is responsible for the issuance of Cerlificates of Public Convenience
or permits for the operation of public land transportation.

A number of agencies and corporations are attached to this department
ike the Metro Manila Transit Corporation; Philippine National Railways; Light
Railway Transit Authority; Philippine Aerospace Development Corporation;

Civil Aeronautics Board; Philippine Ports Authority; the National Telecom-
munications Commission, and the Maritime Industry Authority.

Department of Enérgy

This is the most recent department of government ¢created by virtue of
Republic Act 7638, otherwise known as the Department of Energy Act of
1892, approved December 9, 1992. This department is charged with the
responsibility for carrying out programs related to energy supply for the
fequirements of the country. It aims at pursuing a policy of intensive explo-
ration, production, management and development of indigencus energy
resources; encourage participation of the private ‘sector in energy resource

.development; integrate and coordinate governmental policies to achieve
self-sufficiency and enhance energy and power productivity while maintain-
ing the ecological balance of the environment. Because of our dependence
upon energy and because of the uncertainty of oil prices and the controversy
over the use of the Bataan Nuclear Power Plant, government needs to tap
other energy sources. This department therefore advises the President and
the Cabinet on policies concerning energy.

61



The organic act creating this department mandates that after a four-year
period from its effectivity, there shall be instituted a program de-regulating
energy projects and activities. A timetable for implementing this poficy shaj
be set up in keeping with the privatization policy of the state. Four operating
bureaus are responsible for effectively discharging said powers and func.
tions, with the assistance of two support services.

The Energy Aesource Development Bureau is responsible for formulat-
ing and implesnenting policies for developing and increasing domestic supply
of local energy sources ke fossil fuels, nuclear fuels and geothermal re-
‘sources, formulating programs and plans for exploration, development and
extraction of local energy resources; provide consuitative training and aci-
sory services to practitioners and institutions engaged in such activities; and
. provide policy guidelines relative 1o the operations of service contractors. -

TheEnsrgyUuﬁzaﬁchamgermbeauisrespmsfbleforme
" formulation and implementation of policies relative to economic transforma-
ﬁorgcmwelsiauprmssing.markeﬁngarxdsmrageofpetolewn.coa
natural gas, geothermal and other non-conventional energy resources fike
wind, solar, biomas, among others; monitor sectoral energy consumption:
audit energy management advisory services and fechnology application
projects on energy utilization; formulation of an integrated rural energy
program and an operational plan for fuel, oil and energy source aliocation in
the event of critically low energy supply. it coordinates with the Department
of Environment and Natural Resources on matters regarding environmental
standards and develops middie and long-term energy technology develop-
ment strategies in cooperation with the Department of Science and Techno
logy.

The Energy Industry Administration Bureau assists in the formulation of
regulatory policies and set standards for the operations of government and
private sector entities involved in energy resource supply activities, whether
conventional or non-conventional. It formulates policies, guidelines and
requirments relative to the operations of oil comgpanies, dealers of petroleum
products, coal importing and distributing companies, natural gas distributing
companies, power producers and other suppliers of conventional energy.

The Energy Planning and Manitoring Bureau assists in the development
and updating short, medium and long-term energy plans; assesses demand
and supply options, including the impact of energy policies upon the
economy, the environment and quality of life of the peaple; reviews programs
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and plans for power development, local energy source development and
production and energy importation; reviews and analyzes current patterrs
o energy consumpfion in relation of economic growth and development
performance; guarantees the restoration, protection, and enhancement of
the quality of the environment, public health and safety.

Among the attached agencies are the Philippine National Oil Company
the National Power Corporation and the National Blectrification Administra-
fion.

5. EDUCATION, CULTURE AND
MANPOWER DEVELOPMENT SECTOR

Two departments implement the goals and programs of this sector, the
Department of Education, Cutture and Sports and the Department of Labor
and Employment.

Departrnent of Education, Culturs and Sports

The Department of Education, Culture and Sports formulates, im-
plements and coordinates policies, programs and projects in the field of
formal and non-formal education at all levels. t supervises public and private
educational institutions; establishes and maintains an integrated system of
education relevant to the goals of national development. The goal of educa-
ion and manpower development sector is to develop individual potentials
for productivity and sefl actualization in order to contribute 1o social develop-
ment

The functional bureaus are for elementary education, secondary edu-
cation, technical and vocational education, tertiary or higher educafion,
non-formal education, physical education and school sports. Regional of- -
fices in the administrative regions have been set up o oversee the schoadl
divisions and the school districts. Several agencies like the National Mu-
seumn, National Library, Instructional Materials Corporation, the instiule of
Philippine Languages, the National Historical Institute, among cothers, are
attached to it since their functions are related.

Department of Labor and Employment

As policy-making entity and coordinator in the area of labor and employ-
ment, the Department of Labor and Employmentis responsible for promoting



gainful employment opportunities and optimizing the development and util;.
zation of the Philippine labor force. It implements labor and social legislation
and regulates relations between worker and employer.

These responsibilities are undertaken by the following operational by.
reaus - Labor Relations, Local Employment, Women and Young Workers,
Rural Workers and Working Conditions. Attached to the department are the
National Wages Council; the Philippine Overseas Employment Administra-
tion; the National Power and Youth Council and the Employees Compensa-
tion Commission, among others.

.6. HEALTH AND SOCIAL WELFARE SECTOR

The efficient operation of the economy rests upon provision of health,
housing and cther social services. Performance of these fulfills not only the
humanitarian functions but also reinforces the collective effort to pursue
development goals.

Department of Health

The primary function of this department includes the promotion, protec-
tion, preservation and restoration of the health of the people through delivery
of health services and goods. These functions are performed by three line
offices. The Office for Public Health Services takes charge of maternal and
child health, tuberculosis controt, family planning, environmental health,
nutrition, denta! health, malaria control, schistosomiasis control of non-com-
municable and communicable diseases. The Office for Hospitals and Facit-
itios Services is responsible for hospital operations and management,
radiation heaith, hospital maintenance and health infrastructure. The Office
for Standards and Regulations has three bureaus and one national office to
formulate and enforce regulatory policies and standards over the various
areas of health. The Bureau of Research and Laboratories, sets up policies
for the establishment, accreditation and licensing of laboratories, blood
banks and entities handling biological products. The Bureau of Food and
Drugs prescribes general standards and guidelines to check on the veracity
of nutritional and medicinal claims of products being advertised; enforces
rules and regulations pertaining to food, drugs, cosmetics, traditional medi-
cine and household products. The Bureau of Licensing and Regulation
licenses and regulates hospitals, clinics and other health facilities: sets
standards to be used for inspection and licensing. The Nationaf Quaranting
Office formulates and implements quarantine laws and regulations through



its field offices; supervises rat-proof zones in international airports, and
conduct examination of aliens for immigration purposes.

Ithas regional offices, as well as provincial, district and city health offices
1o provide for the health needs of the clientele communities. The entities
attached to it are the Philippine Medical Care Commission and the Danger-
ous Drugs Board. The Philippine Heart Center, Lung Center of the Philip-
pines, Philippine Childrens' Medical Center and the Kidney Institute are
corporations also attached to it.

Department of Social Welfare and Development

The mission of this department is to protect and rehabilitate the physi-
cally and mentally disabled and the socially disadvantaged to restore them
to effective social functioning and participation in community affairs. The goal
is to assure their well-being and liberate the poor from deprivation.

Its functional units are the Bureau of Emergency Assistance for relief
and rehabilitation of victims of natural calamities and social disorganization,
including cultural communities and other distressed and displaced persons.
The Bureau of Family and Community Welfare gives assistance to socially
disadvantaged families and communities including family planning and
outreach programs. The Bureau of Disabled Persons Welfare is engaged in
disability prevention and rehabilitation of the physically, mentally and socially
disabled. The Bureau of Women's Welfare gives special attention to the
prevention and eradication of all forms of exploitation of women like illegal
recruitment and prostitution. The Bureau of Child and Youth Welfare takes
care of the abandoned, abused, neglected and exploited children, delin-
Quents, offenders, street children, and victims of prostitution.

It has welfare facilities like centers for drug abuse, street children, youth,
with special needs, reception and study and homes for the aged and the
unwed mothers. The Population Commission, Council for the Welfare of
Children, National Nutrition Council and the National Couneil for Disabled
- Persons are attached to it for functional coordination.

7. DEFENSE SECTOR

To guarantee the sovereignty of the Republic of the Philippines, its
territorial integrity and the security of its people, three entities have been
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established - the Department of National Defense, the National intel-
ligenceCoordinating Agency and the National Security Council.

‘The Department of National Defense provides security, stability, peace
and order needed for economic growth and development. The concept of
national security encompasses not only polifico-millitary but also socic-eco-
nomic strength. This maximization of its role in socio-economic development

parallels its traditional role of securing the country against extemnal and’
internal threats.™

The entities under its supervision and control are the Govemment
Arseral for the manufacture of munitions for the military establishment and
mabilization of civilian industry to augment its production capacity in fimes
of emergency; the Office of Civilian Defense for coordinating the various
entities of the national government, private institutions and civie organiza-
tions Yor the protection of the civilian population and property in times of war
or national emergency. The Philippine Veterans Affairs Office administers.
the benefits to veterans and their beneficiaries: provides medical care and
treatment; assistance to widows and dependents and retired miittary person-
nel. The Armed Forces of the Philippines upholds the sovereigriy of the
state, supports the constitution, defends the territory and provide national
security. Its three major service commands are the Philippine Army, Philip-
pine Navy and the Philippine Air Force. The National Defanse Collogeof the
Fhilippines develops national defense and civilian leaders and selected
private executives for effective participation in the formulation of national

policies. The Vsterans Memorial Center provides medical and dental care
to veterans and their dependents.

8. SCIENCE AND TECHNOLOGY SECTOR

Science and technology are crucial to industriafization. In the Philip-
pines, the thrust is discovery and development of indigenous technologies
and adoption of the foreign 1o the local environment. The government
supports self-reliant scientific and technological capabilities needed for the
productive systems of the country in the context of developmental goals. It
encourages public and private enterprise sector partnership and initiative in
stience and technology and enjoins the private sector to undertake greater -

-tole in research and development efforts.

The Department of Science and Technology has five Sectoral Planning
Councils for formulating policies and programs and strategies for science
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Forestry and Natural Resources for agriculture and forestry resources; the
Philippine Council for Health Research and Development for health: the
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Development; Philippine Nuclear Research; Forest Products Research and
Development; Food Nutrition Research; Philippine Textie Research; Ad-
vanced Science and Technology; Science Education; Science and Technol-
ogy Information; Technology Application and Promotion; FPhilippine
Atmospheric, Geophysical and Astronomical Services Administration, and
the Phifippine Volcanology and Setsmdlogy Institute,

The National Academy of Science and Technalogy and the National

Research Councll of the Philippines are component scientific bodies
l f

8. PUBLIC ORDER AND SAFETY SECTOR

Thesta!epwidesamedrarﬁsmtoensweajusiandhmnesoci&ty
mderlherdedtanandasegimedﬁsﬁm,ﬁeedom,bfe,equamyand
p&ecaDepivaﬁondive,Mymd;mpenymaybedoneaﬂyaﬂadue
) mammmdmmdmmmam
Wmariteedgmmipmtecﬁondme}aw.mmmﬁmsmwﬁedmby
the Department of Justice and the Judiciary. In as much as the concem of
¥is chapter is administrafive organiization and structure, only the Department
o Justice will be discussed.

TheDepamnentofJustiﬁeisﬁve legal counsel and prosecuting arm of
Lovernment. it maintains aj:.:standordedy_societyﬂvwgheﬂeﬁve,speedy

lmﬂwGovammmComateCwmelwpmvidebgdmbﬁw
naﬁmdgwa:memmdihmncﬁmaﬁaandmewmem-omeda;d
government-controlied corporations; the National Bursau of Investigation
(NBI) for the detecfion, investigation and prosecution of crimes: the Public
- Attorney’s Office o extend free legal assistance, representation of indigents
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and poor litigants in criminal cases and in non-commercial civil disputes; the
Board of Pardons and Parole to conserve and redeem human resources by
granting parole, recommending pardon, probation and other forms of exec-
utive clemency to qualified convicts and accords humane treatment to
prisoners; the Bureau of Corrections for the rehabilitation of prisoners; the
Parole and Probation Administration for managing the parole and probation
system and supervising all parolees and probationers.

The Land Registration Authority preserves and safeguards the integrity
of land titles through proper registration and other legal documents. The
Bureau of Immigration provides immigration and naturalization regulatory
services and implements laws governing citizenship, admission and stay of -
aliens. The Commission on the Settlement of Land Problems investigates
and arbitrates untitied land disputes involving small land owners and those
of indigenous cultural communities. The Office of the Solicitor General is an
independent and autonomous office attached to the department to act as the
taw firm of the Republic of the Philippines. It prosecutes and defends

government actions and policies, including those of public officers when sued
in the exercise of their official duties.

There is an Office of the Chief Prosecutor to assist in the performance
of powers and functions of the department relative to the role of prosecution
arm of government. Its counterpart on the provincial level is the Provincial
Prosecution Office and the City Prosecution Office in the case of cities.

10. LOCAL GOVERNMENT SECTOR

The local autonomy thrust has resuited in a responsive and accountable
local government structure instituted through decentralization. Correspond-
ingly, powers and revenues have been ailocated to local government units
and given just share in national taxes and equitable share in the proceeds
of natural resources. Community empowerment forms part of this mandate.

Department of interior and Local Government

. This department is responsible for performing the above- mentioned
mandated functions. Its operational line units are the Bureau of Fire Protec-
tion for the improvermnent and integration of fire prevention and suppression
services and the coordination of the activities of fire operation centers; the
Bureau of Jait Management and Penology for providing security to prisoners



and promoting their spiritual, social and morai well-being; the Philippine
National Police for coordinating an directing activities of police units. These
activities are coordinated by the department through the National Police
Commission. The Local Government Bureau provides guidance to local units
through issuance of policy and program guidelines and standards; encour-
ages community and citizen participation in the political and social develop-
ment of the barangays. There is a Local Government Academy for the
training of local government officials to enhance their technical capabilities
and prepare them to effectively handle their duties and responsibilities under
an autonomous local government set-up. Lately, there'has been established
a Philippine Public Safsty College to train local government employees to
meet emergencies arising from patural and man-made disasters. Regional
offices have been established in the administrative regions to assist local
units in the performance of their tunctions.

11. CULTURAL COMMUNITIES SECTOR

National programs of government consider the rights of indigenous
cultural communities in order to preserve their culture, traditions and institu-
tions. While the majority of the population are Christians, the smalier ethnic
and religious groups are also entitled to democratic space. Structures have
been set up for the protection of their rights and well-being.

The Kalinga Special Development Authority aims to hasten the growth
and development of Kalinga to enable the inhabitants to actively participate
in the task of national development. The Office of Muslim Affairs aims to
preserve the culture, traditions and institutions of Muslim Filipinos with due
regard for national unity. There are bureaus established to cover the areas
of Muslim settlement, cultural affairs, cooperatives development, pilgrimage
and endowment, and external affairs; The Office for Northern Cuiltural
Communities for the preservation of the traditions and institutions of the
northern cultural communities; the Office for Southern Cultural Communities
for the preservation of the traditions and institutions of the southern cultural
communities with due regard for national unity and development. This sector
is primarily concerned with the improvement of the quality of life, social and
economic well-being of the non-christian segment of the inhabitants and
integrate them into the mainstream of Philippine society.
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PART XI

RELATIONS BETWEEN THE UNION AND THE STATES

CHAPTER 1—LEGISLATIVE RELATIONS

(Z)NotawmadcbyParIia:mmslngcdemacdmbcinvzlidmzhegmmdthatil
would have cxtra-tervitorial operation,

Notes ow Article 245

hz&lﬁnpwma[?ﬂﬂmuf-u&mkgﬁlnmuni-ﬁou

Legislative power under the Indian Constitation is sabjoct o the following TimiLations;

(@) The federal scheme of distribution of legistative powers,

{&) Fundamental rights and other provizions of the Constitution, a3 10 what laws can be passed,

e} Constitutional provisions s o Price sanction or subsequent approval of the President in
retpect of cortain Bills.

{d) The rule that 4 Staie Legislature cannot kegislarive éxm—twrilori-ﬂy—dmugh Parliainent
docs not suﬁ’er‘ from this imitation, by virtue of zyticke 245¢2).

{e} The doctrine that the Legislanre carmor delegaie maliers of policy.

() The doctrinc that the legistation must not be & fraud on the Constitution.

() The doctrine that the legislamre masst make 2 ‘s, fts i is not sdjudicatory nor
executive, but only Jegislative,

Limitation (a) above flows from articke 245,

Limitation (b) above Nows from articles 12Zand 13, i

Umimiun(t)lbw:l'hw(i)ﬁwnIbegenuidumimﬂmﬂilllhorhyuﬂpowammh
exercised in conformity with the Constitugion and (1) from the words “Subject w the provisions of
thiz Constitution® in article 245(1).

Limiugon (d) above fows from the wovds “for the whole or ary of the Sute” in article 2431
(ax regards Siate Legislaneres)

() State of Bihar v. Charusila, AJR. 1954 5.C. 1002

(i) Tatalron & SieeiCo.v. State of Bikar, ALR. 1958 5.C. 452

Lhuiuﬁm(e)abveﬂemﬁmd:gmilrhdﬂeﬂmpawugivenwlhodybylh:
Constitution must, in its essentisls, be exerciend by that body only.

Municipality v. Danatraya, A1 R, 1965 S.C. 555, .
Limiuation (g) sbove Mows from interpretation of the word “law’ occurring in sticle 243(1),
which coafers the power 0 make 'hws‘,Onlh‘sp'aneﬂmmdenancus:
() Basaniav. Emp., ALR. 1944 F.C. 35
{i) Indirav. Rajnarain, AIR 1975 5.C. 99,
(Wi} MishriLalv. State of Orissa. ALR. 1977 S.C. 1685,
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Asticle 246} The Constitution of India 163

(iv) Government of AF.v. HMT.,ALR 1975 5.C. 2037.
{v) Ciry of Akmedabad v. New Sherrock Spirving, ALR. 1970 5.C. 129.
(W) Tirah Ramv. State of U/.P.. ALR. 1973 S.C. 405.

Molafides
Unda the unamended Income Tax Act, 1961 the legis), had alveady classified 1 Tax
Offmmhmpldﬂ-ﬂmmpvﬂh&vmbmmnﬂmm
The ck of 1987 redesignated these posis and made certain other provisions.
hwuhhﬁnnmhﬂybngmdmhwm-upmdwﬁdzhdmmyu:
cause of action in e present petitions. This is spart Gom the fact that no legislation can be
chaltenged om the ground that it is male fide. "Hundraj Karyalol Sajnani v, Union of India, ATR
1990 5C 1106,

Legislativa sn Esseatial Commodities
erepsllnm laling \o ial € dities TMustrates the position what is m esyential
has 10 be & ned not merely from the tams of the Essential Commodities Act,
1953, b alior with reference © 1. HaMai) read with notfications: issuod thereunder From Eme %
time, Secoon 2{a)(xi) provides as enda:

“Axty otha class of commodity which the Central Government may, by notified order, declare
10 be mn essential commadiry for the purposes of this Act, being 3 commodity with respect 1o which
Parlisment has powsr lo make laws by vimse of Enry 33 in List 1T in the Seventh Schedule of the

ey -

Thus, for determining the scope of the Act, o s W tefer 1o the entry In the Constinzion
relating b the subject. Now, the Constitation, in the Concwrrent List, Entry 33, provids as under:

“Trade and Commeree . snd the production, supply srd distribution of,—

(a) the products of any industry where the conerel of such industry by the Union is declared by
P:hmbyl-wtnbectpadmmﬂnnﬂwmm-ﬁmmdpodsurdumkmu
such products. ™ .

It may frther be mentioned that £, 2 of the Industies (Devek and Regulaton) Act. 1951
dacl.ululnsexpedmmahwbhcmum!hud\eUmshmldukeundqusmnuold\c
commaditics specified in the schedule 10 the Act, which nchudes cement. On this basis the Deld
High Court in Tranr Yamwna Cement Dealers Aniociation v. L. Governor of Delhi (1988) 21
Reports (Delhi) 537 has held tu the Delbi Cement snd Liconsing and Control Order, 1982 is valid

246. Subject-matter of laws made by Parfiament and by the Legislatures of
States--(1) Notwithstanding anything in clauses (2) and (3), Pardiament has exclusive
power 10 make laws with respect 10 any of the matiers enumerated in List [ in the Scventh
Schedule (in this Constitmtion referred 10 as the *Unioa List'). B

(2) Notwithstanding anything in chause (3). Pasliament, and, subject 10 clause (1) the
Legistature of any Stae '™ also, have power 1o make laws with respect o any of the
mumenumemedmLﬂmnlhechenthclmdule(mthqumuonmfmedwu
the “Concumrent List™).

{3} Subject to clauses (1) and (2), the Legislature of any State ™ has exclusive power
o make brws for such Staw or any pant thercol with respect 10 any of the matiers
enumeraied in List IT in the Seventh Schedule (in this Constitytion referred o as the
‘State List”).

1. The words and letiers “specified in Pat A or Part B of the First Schedule™ omitad by the
Constitution (Seventh Amendment) Act, 1956, 3. 29 =nd Sch
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{4) Parliament has power v make laws with respect © any mater for any part of the
tesritory of India not included '[in & Stawc} notwithstanding that such matter is a matter
enumerated in the Siate List.

Notes o Article 246

Dectrine of pith and subsiance N

hmﬁeldo[eonsmuuomllwud\empuwvcwouhmuzﬁdthnnn:;-dnth;
doctrine of pith and sub This is & docine which has come 30 be established i India and
derives its genesis from the approach adopied by the courts (including the Privy Comncil) in dealing
with controversies arising in other federations. Bricfly stated, what the doctrine mewns s this.
Whare the question mrises of daormining whether a particular law relates 1o & particular subject
mentioned in one Jit or snother, the coun looks 10 the subsunce of the matier. Thus, il the
substrnce fafls within Uniom List, then the incidental encroachment by the law on the Stale List
docs not make il invalid. This principle had come 1o be esusblished by the Privy Council when i
detoymined appesls from Canada or Aurtralis involving the querion of legislati of

the federation or the States in those countries. In India undmmmmuhaﬂ;bﬁﬂndmu:
pre-independence period under the Government of India Act, 1935, The classical example it the
Privy Council judgment in Praofulla v. Bank of Commerce, ALLR. 1946 P.C. 60, holding that » Staie
law dealing with money lending (2 State subject) is not invalid merdly becaue it mcidentally
affocts promissory notes (Union List, entiy 46), The doctrine b somctimes expressad in terms of
ascertaining the troc charscier of legislation and it is also emphasised that the name given by the
Legis! io the legislation in the shorl title is immaterial. Again, for spplying pith nd substance
docn-ine.mgnduhheIud(')Inthecmmmcmasawlnle.(u)lnnsmunobpds.md(m)lnﬂm
scope and elTect of its provisions. )
Undermenticned decisions Tilustrsie the above proposition:-
(D) Souwhern Pharmaceuticals w_ State of Kerala, AIR. 1981 S.C. 1885, pars 15 (incidena]
encroachment i be disregardad).
(i) Premv, Chhabra, {1984) 2 S C.C. 302, pana £.
(iii} State of Rajaxthan v. Chawia. ATR. 1959 5.C. 544, 547.
(v} Amar Singh v. State of Rajasthan, (1955) 2 S.C.R. 803 (exten of invasion immaterial).
) PLGM. v, Union of India, ALR 1983 S.C. 937, para 33 (incidenial encroachmen
bmmaterial). :

Ceoperative Socicty
Under Staw list enory 32, legislation can be passed for providing for rnmml'llun by Government

of the Chairman and members of the Commillee of Manag of coop e socicli lnsopm
10 the Suate 10 Jegislate on any or all aspects of cooperstve societies inchuding theyr

Sheetal Prasad Gupta v. State, AIR 1990 Pat. a1 page 81 paragraph 24 (FB)(APNLMIy)-

Eniry of goods

State Legisismre cannot levy taxet on the entry of goods into local aress which e not mext
for consumplion. use or sale therein. Il in the caacise of its suthority, the Sune legislaure uses
wide words, such words are comtrued in such a manner that it is held that the Staie Legislature had
intended o restrict those words and phrases in their meaning within the poamctors of the
competence of the Suw Legis!. The State legislahore cannot empower municipal commitices
10 levy tax, only on the entry of goads within the local sreas, when thase goods are not meant for
consumption, sale or use within that ares, /ndian (il Corporation v. Municipal Corporation, ATR
1990 P&H 99 (April).

1. Subs. by the Constitution {Seventh Amendment) Act, 1956, 5. 29 and Sch., for “in Part A or
Part B of the First Schodule™



Article 247] The Constitution of India 1165

Minx

Union list entry 54 reads “Regulation of mines and mineral development 1o the exient lo which
such regulaiion and development under the control of the Urson is deciwed by Parliament by law 1o

" be capedient in the public interest”. Such & law was pamed in 1957 - The Mines and Minaals

{Regulation and Development) Act, 1957. The Act of 1957 covers all mineral oils, including minor
mineraly. Legislative competence under State list entry 23 s subject to soch doclaration. Siate tist
entry 23 reads - “Regulation of mines snd mincral development, subjact 1o the provisions of List 1
with respoct 10 regulation and development tunder the control of the Unica™, Any legisiation by the
Sutc sfuer such declaration by Parli s tiutional, b that ficld it absiracted from
the legistative P of the State Legisd Nanganayaka v Siate of Karnataka, AIR 1990
Kam 97, 103, 104 para 1013,

Baijnath v, Stase of Bikar, AIRI‘?‘FGSCMM 1443, 1444, 1445 {revicws case law).

State of Tamil Nadu v, Hind Stones, AIR 1981 SCT11.

Sinmp duticy

Asticle 25(b) of the Bombay Stamp Act, 1958 (as amended in 1985), which lovies stamp duty
on documents of ransfer of shares in cooperative socicties, falls within concurrent Jist, enty 44
(Stamp dutics - but not including rates of stamp duty) and Stme list enry 63 (Rases of Sump duty
in respest of documents other thim those specified in the provisions of List | with regard w rates of
stamp duty. It is therefore within the competence of the Sule Legislature. in sny case the Act has
recgived the assent of the President and its validity exnnot be quesiioned.

Hanunan Vitamin Foody v, State, AIR 1990 Bom 204, 207, 208 pers 5. S(DB)(luly)foﬂowm

Bar Council of UP v. State of UP, AR 1973 SC D1 para 12

sgislative List
Enmm&nk;ulwveluunhbcmuwdmdmgupuhmdmhnnu.hnbuy
Money-Lendars Act, 1546 is anacted under the State list, entry relating bo “Money-lending. money
Senders and rclief of agricultunl indebtedness™. Tt docs not faf] within Union Tist, enty 46 (Bills of
Exchange cie.). Bhanushankar v, Kamal Tara Bineders, A1R_ 1990 Boo, 140, 141 (DB) (May). .
As observed Yy the Supreme Cowrt in Ujagar Prinis v. Umaflnﬁa.A.lR.lms.C.Slé.
paa -
‘Enmumﬂvekpﬂmeﬁmﬂwybemﬂnimnﬁmmdhmmmm
mmﬁmwfn&dl@ﬂmmmmalmlmmw:w
mﬂmmnﬂmnawmmﬂcwmmhmm
kmpmhedowmedpﬁnﬂMnan;dhamo{ukpm
power and wherever the question of begistat is mised, U test-is whather the
Ie;nhuonlookndun-mksuhmudbmmmuumhmdh‘shmlf
the legislation hss & substmtial and not merely 2 remote cormection with the entry, the maticr may
well be taken o be legistation on the topic.” '

247. Power of Parliament to provide for the establichment of certain additional
courts—Notwithstanding anything in this Chapter, Parliament may by law provide for
the establishment of any additional courts for the beter adminismation of laws made by
Parliament or of any existing law with respect 10 2 matier enumerated in the Union List.

242, Residuary powers of Jegislation—(1) Pariiammlhas exclusive power 0 make
any lgw with respect 1o any matter not in the C Listor Stac List. -

{2) Such power shall |t:c!udclhcpowu’ofmakmgmylawunpomngauxmt
mentioned in cither of these list
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M9.wad,hrﬁancuhlqishtgﬁtbrupedhlmuwh&esuhh&r
natioasl hwra)mmmmhurmgmmamh
m.vmmammamwmww@mm

mmsmmwrmhummﬁmmh-mrummmmhu
fwhﬂn&uqmdhuﬁa&dhﬂhwﬁhmbdﬂmwihh
resolution remains in force. i

R)Amhuinpnduuhchm(l)mmnin[m[amhpcﬁodm
exceeding one year as may be specificd therein )

hwhcdmﬂﬂwdmsammw:gumhrmdm
mmkmhhmwmmhchm{l).m'wdmhnﬂnﬂ
cmxinucin,fowefw:fmhwpuiodofmcyur!‘mﬂndaxonwhichmdulhiscbtm
it would otherwise bave ceased 10 be in force, :

G)Ahwmdcby?ﬂimmwhﬁ?ﬂhnmmﬂdmhlfamemsingda
mdmimmdi:chm(l)h:vebmmmpdmmmabmn.hhnmddz
imoqwmcy.mbhv:dreqmu:aphﬁmohpuhdorshmmduaﬂuu
molmionhscmdnbehfm.uuqnsmumingsdmtumiwd\obcm
before the expiration of the said period.

mm«amuwmmmuymnui-msuum
if a Prociamation of Emergency is in operation—(1) Notwithstanding amything in this
Chq:a.hdhn?u:dnltwﬁﬂea?mclanﬁond&nguqisinmﬁm,hw
puwalomakchwsfwlhcwhohormypanormeuﬁtoryorlmiawiﬂlrmp:ulom
of the matieys caumerated in the Stawe List. '

G}Ahwnnkby?xﬁmmwhid.hdiammwwldmbufwmcisneofl
hmhnﬁmd&umthbmmpamlbm&eﬂuﬂ.hﬂ\eumofdt
imuupum.mnhveeﬁoamthcapinﬁmofapuiodofsix months afier the
Prociamation hasmsndmvpu'l:,uccptasn:spedslhhgsdtmcormiucd\obem‘
before the expiration of the said period.

ﬁl.lmmmmbyhﬂamtmmm:-dm
xndhws-ndcty&elqishhmdsms—minghmiduﬂ9mdmﬂnﬂ

pascdhcfmcutﬂ'luﬂnclawnndebydtl.cgishtmoflhcsmc.shallptvail.mdl.hc
lawmadebyﬂnchiﬂ.nweofll:Su:dull hzhe:xlcmoflhcmpum.bmsolmg
mlyasﬂ:hwund:by?wli_:uumﬁmcsmhavecﬂuu.beimpunim

Pacliament has no power 1o
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that effect arc passed by all the Houses of the Legidatues of those Steires, i shall be
lrwiul for Pacliament 10 pass an Act for megulating that maticr accondingly, mnd sy Act
30 patsed shall apply 10 such States and %0 any other State by which it is adopted
alerward by rcsolution passed i that behalf by the House or, where theve are two
Hoaacs, by each of the Howses of the Legistatare of that State.

() An Act 30 paseed by Parfianent may be amended or repealed by aa Act of
Parliament passcd o adopied in like manner but shall not, as respects any Stake % which
it applics, be amended or repealed by an Act of the Legisiature of that Staie.

153 Legishtion for giving effect to international agrecments—Notwithstanding
anything in the foregoing provisions of this Chapter, Parliament bas power o make my
law for the whole or any part of the temitory of India for impicmenting any brcary,
agreement or convention with any other country or couniries or any decision made at any
international confercnce, association or other body.

254, Imcomsistency between haws made by Pariament and lnws made by the
Legistatures of States—{1) If any provision of a law madc by the Legistahure of a State
is repugnant 10 any provision of a law made by Parliament which Parliament is competent
1 cnact, or W0 any provisions of an existing iw with respect 10 one of the matkers

d in the C List, then, subject 1o the pravisions of clause (2), the law
madc by Parliament, whether passed before or afier the law made by the Legistature of
such State, or, as the casc may be, the exisiing law, shall prevail and the aw made by the
Legistanure of the Stale shall, 10 the extont of the repugnancy, be void.

{2) Where 2 law made by the Legishiture of a State '™ with respect 1o one of the
" mancrs d m the C List contains any provision repugnant 1o the
provision of ain caricr law made by Parfiament or an existing law with respect 1o that
mattcr, then, the law™ 30 made by the Legistate of such State shall, if it has been_
reserved for the consideration of the President and has ived his axsent, prevail in the
State:

hwﬂedlhm-ﬂmchsdﬂlmwmﬁmmamm )
mh%wmhmmﬂ“gahﬁmnnﬂ%ma
repealing the brw 50 madc by the Legisianwe of the State,

Notes om Article 254 s
mmmd-ﬂﬂ-mmhmdpuhunpmm-lh
probicm of & - hother 2 particol: Smehwswnu:Cm:iAn.Amuf

,nﬁculde:m(mwd below) give guidance as o when
el

() Zawerbhaiv.State of Bombay AIR_ 1954 5.C. 752

(i) Tika Ramji v_State of UP.(1956) S.CR. 393

(i) Municipal Corporation v. Shiv Shanbar, ALR. 1971 S.C.815.

() Karunamidhi v. Uinion of Indic, A 1R, 1979 5.C. 898,

(v) Western Coolfieldsv. Speciol Areq Development, AIR. 1982 S.C. 697

(i} Raghubir v_ Stote of Haryana, ATR. 1981 5.C. 2537,

pugnacy aiscs. The 0 nlngs

i3 mmmmwunm;\umaaumw omitied by the
C (Seventh Amendment) Act, 1956, 5. 23 and Sch.
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Union and Ssaie Legisiation ’
Thewlmofdisuibminnofhgbhﬁvqmmﬁqhbdim%sdmﬁm-m
distribution being o Y comp of & federal politics} © - raises i ing lssues

whu:d:eeo-exismufumtn!mdSmhwsinlp-ﬁuawmgiveri:elntililAiomSudl
Fobhalhudﬂmbx-mﬂtUﬁmwlSmemmqanyum-d\upmﬂwwimedh
mmhiﬂmwitmmmﬂmﬁmmmm“nmﬁmud
olhu’lMmhmhmdlﬁwhhuchuhu.mmﬁm&mmwidlyqu
Mmfmmhoﬁuﬂhymhjﬂgdbymdiﬂumm%ﬂnmb}mm
ofu:ele‘iﬂuimhqmtimfalkwithiuidulheUnionchrﬂuSnuUﬂmly.ﬂnquuﬂoni'
uhdedddwi&mfmhkghhdnmm&uoﬂhmhmmmlmmﬂyh
\roidbmhvhlﬁhmmhh&mm&mhﬁmcmbnmfmuﬂmiu
urisdiction upon Parli for in the Union List and upon & Suie Legislanre for matters
hmMMWmmwkﬂekMdmmhrmmmh 143,
ALR. 1965 5.C. 745, 762. .
T!gtboveisnuscofeaelusivejtrisdiubnmdsirumoflh:mlawmmhvoid.ﬂ-e
question of incontisiency b the two has no application. Only one law will survive and other
Lw will not survive, In wheye the legistation passod by the Union and the State is on &
nbjmmhd:ddhh%mmﬁamwmwumbembywﬁq
duulddrﬂv&am&hmlhuikmmmh“mmbvdﬂ.hnﬂ
» case, the sest 1o be adopted will be that of repugnancy under anticle 254(2). It follows that itig._
m}ywba:unkgishﬁmkmawsahu:C«mmnLimhuitmldbere\nmoq:plyﬂu
1ext of repugnancy, Notwithstanding the contrary view expressed by some authors, this it the
comect pocilion. Such s view was expressed by Dr, D, Basu in his C ¥ on the Constituti
oflndi-(IMppmdiiﬁmmmmmHM&eSow'mlhe
undermontioned decisions :-
(i) Deep Chand v Siate of U L., ALR. 1959 $.C. 648;
() Premnaih v. State of JEK, ALR. 1959 §.C. 749
{if) Ukha v. State of Maharashira, AR, 1963 5.C. t531, para 20;
(i) Bar Councilv, Siate of UP.. ALR. 1973 5.C.231, 38;
(v) Baraiv.lienry. ALR. 1983 5.C. 150, parm 15: N
{vi) Hoechst v. Siate of Bikar, A1R. 1983 S.C. 1020, prras 68, €9, 76;
(vi)) LT.C. v. Kamalaka, (1985} Supp, 5.C.C. 476, pars 29; -
{viil} Lingoppa v. Siate of Maharashtra, A1R. 1985 5.C. 389, pera 26,

Legal practitioners, Repugnance

Scction 48(X) of the Kamustaka Land Reforms Act 1961 (as ded in 1974) prohibited the
legal practitioners from appearing in proceedings before Land Tribunals, This was held © be
repugnant o scction 30 of the Advocstcs Act, 1961 and section 14 of the Bay Council's Act. 1926,
The Supreme Court held thet Union List Entries 77 £nd 78 are concemned with persons entitled .o
pn:ﬁuchcfmlthunun:CnmnﬂHighCommdumcawiuhlvuhwnammundil
O N.Mohanii v. Bar Council of India, AIR 1968 SC 342 a5 applicd in Jarwant Kowr v. State of
Haryana, AIR 1977 Punjah and Haryana 221 as regulating all 2cpects of the rights of sdvncates.
Srinivas Raghavachar v_ State of Karnataka, {1987) 2 SCC 692,

255, Requirements as to recommendations and previous sanctions (0 be regarded
a5 matters of procedure only-—No Aci of Parfiament or of the Legislature of a Stae
andnoprmisiminanysudiA-cl.s’nllbcimlidbymonlylhatm
recommendation or previous sanction required by this Constitution was not given, if
assemt W that Act was given— ’

1. The words and lctters “specificd in Part A or Pan B of the First Schodule™ amitied by the
Constitution (Seventh A d ) Act, 1956, 5, 29 and Sch,
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{a)} where the mcommendation required was thal of the Govemor, cither by the
Governor or by the President;

{b) where the recc dation
Rajpramukh or by the Prosident;

(c) where the rccomsendation or previous sanclion required was that of the
President, by the President

quired was that of the Rajpramukh, cither by the

Notes on artiche 255

Neither the Legislature nor the President has the power 10 Seclare that non-complisnes: with
article 255 of the Constitution was of no effoct. Uskal C. & J. v, Sale of Orissa, ALR. 1987 S.C.
2310. By giving his sasent 10 2 subsegy Bill, the President carmol validawe, with retrospoctive
effect an earlier Act which had failed for want of the President’s assent under article 255 3o as to
validaie acts done under the ivalid statute, because il would amount & & declaraton that mm-
compliance with article 255 was of no consequence, which is a doclarstion beyond the competence
of the President, Abdu! v, Staie of Kerala, A1R. S.C. 182

CHAPTER II—ADMINISTRATIVE RELATIOILIS
General

256. Obligation of States and the Union—The excculive power.of every State shall
be 30 exercised as o ensure compiiance with the laws madc by Parliament and any
cxisting laws which apply in that Statc, and the exccutive power of the Union shall
extend to the giving of such direclions (o a Sale as may, appear 1o the Govermment of
India to be necessary for that purpose, *

257, Controt of the Union over State in certain cases—(1) The caccutive power of
every State shall be so exertised as not o impede of prejudice the exercise of the
exccutive power of the Union, and the executive power of the Union shall cxicod 10 the
giving of such directions 0 a State as may appear 1o the Government of India o be
necessary for that purpase. : :

(2) The executive power of the Union shall also exiend \o the giving of dircclions toa
State ¢ 10 the construction and mainicnance of means of communication declared in the
direction o be of national or military imponance: ST -

Provided that nothing in this clause shall be waken as restricting the power of
Parfiament to declare highways or walcrways o be national highways os nationat
waterways of the power of the Union with respect 1o the highways or waicrways 30
declarcd or the power of the Union to construct and maintain means of COMMUNICALION 35
pant of its functions with respect 10 naval, military and air force works. .

(3) The cxecutive power of the Union shall slso extend to the giving of dircctions w2
State 28 W the mcasures 10 be Laken for the proiaction of the raitways within the Staic.

(4) Where in carrying out sny “dircction given 1o a State under clause (2) as to the
construction or maintcnance of any means of communication or under-clause (3) as to the
measures 1o be taken for the protection of any railway, costs have been incurred in cxcess
of thosc which would have been incurred in the discharge of the normal dutics of the
State if such dircction had not hoen given, thore shall be paid by the Government of India
to the Siatc such sum 2t may be agreed, or, in default of agrecement, as may be
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dewermined by an arbitralor appoinicd by the Chicf Justice of India, in respect of the exira
©osts so incurred by the Staie.

'25TA. (Assistance io States by deployment of armed forces or other forees of the

Union) Rep. by the Canstitution (Fortyfourth Amendment) Act, 1978, s. 33 (wel.
HW-6-1979)~

253, Power of the Usion to comfer powers, ttc., on States in certain cases—(1)
Notwithstanding anything in this Constitntion, the President may, with the consent of the
Government of a Staie, entrust cither conditionally or unconditionally 10 that Government
or 19 its officers funcions in relation 0 any maner 1w which the executive power of the
Union extends,

(2) A law made by Parliament which applics in any State may, notwithstanding that it
relates 1o 2 matier with respect w0 which the Legislature of the State has no power to
make laws, conler powers and impose dutics, or authorise the conferring of powers and
the imposition of dulics, upon the Staic of ofTicers and authoritics thereof, |

(3)thmbyvimxofﬂﬁsmidcpowaandduthshavcbocnconfcnudorimpmd
upon a St of officors or authoritics thercol, there shall be paid by the Government of
India 10 the Stae such sum as may be agreed, or, in defauh of agrcement, as may be
determined by an arbitrator appoinicd by the Chicl Justice of India, in respoct of any
extra costs of administration incurred by the Staic in connection with the excreise of
those powers and dutics

}258A. Power of the Stales to entrust functions to the Union—Notwithsianding
anything in this Constitution, the Govornor of a Stale may, with the consent of the
Government of India, entrust cither conditionalfy or unconditionally to that Government

or 1o its officers funciions, in relation w0 any maticr (o which the exclusive power of the
State extends. } '

259. [Armed Forces in States in Part B of the First Schedule.) Rep. by the Constitwtion
(Seventh Amendmens) Ace. 1956, s. 29 and Sch

260, Jurisdiction of the Usiom im relation to territories outside Indis—The
Government of India may by agrecmenm with the Government of any territory not being
past of the iesritory of India undenake amy exccutive, legislative or judicial funciions
vesied in the Gavernment of such terdtory, but every such agreement shall be subjea w,

and governcd by, and law rclaling w0 the excrcise of forcign jurisdiction for the time
being in force.

. .

261. Public acts, records and judiciat proceedings—{1) Full [aith and‘cmdil shall be
given throughout the xmitory of India 0 public acts, records and Judicial procecdings of
the Union and every Stasc. o

1. Irs. by the Constitation (Forty-second Amendmaonl) Act, 1976, 5. 43 (wef. 311977
2. Ins. by the Constitution {Seventh A d. ) Act, 1956, 5. 18,
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(2) The manncr in which and the conditions under w‘hlch the acts, records and
proceedings referred o in clause (1) shall be proved and the effect thereof determined
shall be as provided by law made by Padiamenc

(3) Final judgments or orders delivered o passed by civil courts in any part of the
termitory of India shall be capable of execution anywhere within that ierritory according 1o
law.

Disputes Relating to Waters

262. Adjudication of disputes relating to waters of inter-State river or river
valleys—(1) Parliament may by law provide for the adjudication of any dispute or
complaint with respect 10 the use, distribution or control of the waters of, or in, any inter-
State river or river vailey,

(2) Notwithstanding anything in this Constitation, Parlizment may by law provide that
ncither the Supreme Court nor any other court shall exercise jurisdiction in respect of any
such dispute or complaint as is referred 1o in clause (1),

Notes on Article 262

The Imer State Watcr Disputes Act, 1956, (33 of 1956) is kegislation passed under article 262 of
the Constitution. Section 1t of the Act excludes the jurisdiction of the Supreme Court in respeet of
8 witet dispule referred to the Tribunal. But the Supreme Court cm ditect the Central Government
to Fulfil its statutory ebligation under section 4 of the Act, which s mandatory, particularly when
the Sute of Tamil Nadu supporied the writ petition filed for the purpose by » registered society.

Tamil Nadu CN.V.VN. UP Sangart v, Union of India, 1990 5C 1316 (July).

Co-ordination Between Staies

263. Provisions with respect to an inter-State Council—If al any time it appears o _
the President that the public interest would be served by the establishment of 2 Council
charged with the duty ol —

(a) inquiring into and advising upon dispute which may have arisen berween States:

{b) investigating and discussing subjects in which some or afl of the Stales, or the
Union and one or more of the Slates, have a common interest; or

(c) making recommendations upon any such subjoct and, in particular,
recommendations For the better co-ordination of policy and action with respect w that
subject;

it shall be Tawful fwﬂnhcsxdcnlbyor&rmmbhshmchanml and 10 define
the nanme of the dulics 1o be performed by it and its organisation and procedure.
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