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granted Japanese nationality, but the Appellate Court refused it on the grounds that his mother probably
had Filipino nationality. However, the Filipino government denied it because of her lack of a passport. In
the end, the Supreme Court approved that the child be granted Japanese nationality, The reason was
because of the clause ¢ if both parents are unknown' which was interpreted as, ‘if both parents are
undetermined’ (Supreme Court judgment January 27, 1995). In order to eliminate the occurrence of
stateless persons, this clause should be revised as ‘if a child does not acquire nationality by the
Nationality Law of his or her own parents’ country’.* Overstay parents are unwilling to go to the civil
registration office for fear of deportation. Thus, there is no precise data regarding stateless children.

Lastly, regularization of long-term irregular residents, including children who attend Japanese
schools, is a significant problem to be solved. Since the bubble economy in 1980s, many foreign workers
came to Japan and overstayed for working in various jobs. It is estimated that Japan needs to accept many
immigrant workers because of the shortage of labor force in the next 50 years.®” However, the Ministry of
Justice does not want general amnesties for illegal workers for fear that Japan will be a magnet for further
undocumented immigrants. The Minister has the discretion to give the ‘special permission for residence’
for long-term irreguiar residents on humanistic grounds and so on. Most precedents of the ‘special
permission for residence’ by the Ministry of Justice have been given in the case of spouses or parents of
Japanese citizens. Historically speaking, the Japanese Government has authorized special permission for
residence on humanistic grounds to hundreds of Koreans who entered Japan ‘illegally,’ recognizing that
they established their home base in Japan. Presently, the protection of children's rights is the significant
issue for this permission. Hundreds of Japanese and foreign academic researchers have appealed for the
Japanese Government to grant special permission for residence to irregular residents including children.*
Children should not be held responsible for overstaying and they attend Japanese schools, have close
Japanese friends and speak only Japanese. The Minister of Justice must respect the International
Convention on the Rights of the Child, which the Japanese Government ratified in 1994. Deportation of
these children would be a serious violation of their human rights. The Minister decided to give special
permission for residence to families with school children who have leamed Japanese for many years and
cannot manage the language of their countries of origin, because their deportation would bring hardship
to their lives. At last, in February 2000, the Ministry of Justice granted special permission for residence to
four long-term irregular resident families with schoo! children.”® This precedent will bring many similar
requests for regularization, even if it remains the problem of uncertain requirements of special
permission. The next significant problem for Japan is to make a rule as to how to accept foreign workers
through the front door and how to integrate them into the society.

86 The similar clause is regulated in France, ftaly and Spain. See Yasuhiro Okuda, Kazoku 1o Kokuseki [the Family and Citizenship)
(Tokyo: Yohikaku, 1996), p. 63.

87 The UN Estimation of the Population Dynamics, See Mainichi Shinbur (January 13, 2000).
88 Asahi Shinbun (November 11, 1999).

89 The Japan Times (February 3, 10 and |35, 2000).
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The Employment Service Act
Chapter 5: The Recruitment and Supervision of Foreign Persons

Article 41

To protect the rights of nationals for work, the employment of foreign persons shall not interfere
with the job opportunities and labor conditions of nationals, economic development, or social stability.

Article 42

A foreign person who has not obtained a work permit shali not be recruited to work within Taiwan
{ROC).

Article 43

Except when there are other provisions in this act, a foreign person recruited by an employer to do
a job within Taiwan (ROC) shall be limited to the following:

1. Those performing special or technical services,

2. Chief executive of an enterprise invested or established by an Overseas Chinese or a foreign person
approved by the Government,

3. Teachers of public or registered private colleges or universities, or primary schools for foreign
residents,

4.  Full-time teachers of foreign languages in short-term supplementary schools registered under the act of
supplementary education,

5. Athletes or athletic coaches,
6.  Work related to religion, the arts or entertainment,
7. Family servants,

8. Workdesignated by the competent central authorities as necessary to important reconstruction strategies
or economic or social development,

9. Other work especially approved by the competent central authorities for which local talent in lacking,
necessitating the recruitment of foreign persons.

The competent central authorities together with the competent central authorities for enterprises
shall formulate and specify the qualifications of and the investigation procedures for these foreign workers.

Prior to lodging an application for the recruitment of a foreign person for the work prescribed in
sub-paragraphs 7 to 9 of paragraph one, the employer shall first advertise locally for such a worker stating
reasonable labor conditions. Ifthe advertisement fails to satisfy the need, the employer may apply to rectify
the deficiency by employing a foreign worker.
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When foreign persons are employed in accordance with sub-paragraphs 7 and 8 of paragraph one,
the contract between the two parties shall be in accordance with the terms specified in Periodic Contracts
prescribed in the Labor Standards Law.

Ifthe dependents of foreign employees recruited under any ofthe items prescribed in paragraph one
are excluded from the applicable extent of Labor Insurance Program and shall not apply for and receive the
insurance pay for the reason of diseases, childbirth, or death.

Article 44

Prior to the recruitment of foreign persons for work prescribed in sub-paragraphs 1 to 6 of
paragraph one of the previous Article, the employer shall examine and prepare the related documents and
apply for permission for each business objective, except for consultants or researchers employed by the
central, provincial (municipal) government and/or subsidiary institutes for academic research.

Such permission and related measures of recruitment and supervision shall be prescribed by the
competent central authorities together with the competent central authorities for enterprises.

Article 45

Prior to the recruitment of foreign persons for work prescribed in sub-paragraphs 7 to 9 of
paragraph one of Article 43, the employer shall examine and prepare the related documents, and apply for
permission from the competent central authorities. Such permission and related measures of recruitment and

supervision shalt be prescribed by the competent central authorities together with the competent central
authorities for enterprises.

Article 46

Embassies, consulates, and other institutes of foreign countries in Taiwan (ROC) may employ
foreign persons with the permission of the Ministry of Foreign A ffairs. Such permission and related measures

of recruitment and supervision shall be prescribed by the Ministry of Foreign Affairs together with the
competent central authorities.

Article 47

An employer wishing to employ foreign students attending public or private colleges or
universities shall apply to the Ministry of Education for permission. Such permission and related measures

of recruitment and supervision shall be prescribed by the Ministry of Education together with the competent
central authorities,

The work of these foreign students is not subject to the prescriptions of paragraph one of Article
43. Except for summer or winter vacation, there shall be a ceiling of 12 working hours per day.

Article 48

If an employer hires any of the following foreign persons, he is not subject to the prescriptions of
paragraph one of Article 43, Article 49, Article 50, Article 52, and paragraph two of Article 54. He is also

exempt from paying the employment stabilization fee and the security deposit prescribed in Article 51 and
Article 55.

1. One who marries a national of Taiwan (ROC) with domestic residence and a permit to reside,

2. Refugees permitted to reside,

3. Persons of exemplary behavior who have been permitted to be continuously employed within Taiwan
(ROC), and have resided for 5 years in their dwellings.
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For employing such persons, the employer shall apply for permission in accordance with the
prescriptions of Article 44 to Article 46. For employing persons to do work outside of that denoted in
paragraph one of Article 43, the employer shall apply for permission from the competent central authorities.

Article 49

The maximum duration for employing foreign persons is 2 years, At the end of this period, the
employer may apply for an extension of | year, if necessary. However, the maximum duration for employing
foreign persons for work specified in sub-paragraphs 7 and 8 of paragraph one of Article 43 is only 1 year,
but the employer may apply for an extension of another year.

Article 50

Any employed foreign person who needs to change his employer or work within the permitted
duration must request the original employer to apply jointly with the prospective new employer for permission
to change. However, foreign workers employed for work specified in sub-paragraphs 7 to 9 of paragraph one
of Article 43 shall not be allowed to change his employer or work.

Article 51

When employing foreign persons for work specified in sub-paragraphs 7 or 8 of paragraph one of
Article 43, the employer shall pay the employment stabilization fee to the bank account of the Special Fund
tobe established by the competent central authorities. This fund shall be devoted to the promotion of national
employment. The amount of the employment stabilization fee, receipts and disbursements, safekeeping, and
the use of said Fund shall be prescribed by the competent central authorities together with other relevant
agencies.

The competent central authorities may revoke the permission to employ foreign persons in case an
employer fails to pay the employment stabilization fee.

Article 52

An employer shall give written notice to the competent local authorities or the competent
authorities for enterprises, and the local police in case any of the following events occur:

1.  An employee has been continuously absent from work without leave for 3 days and has lost contact,
2. An employee has severed the employment relationship with the employer,
3. The permitted duration of employment has expires.
Article 53
An employer shall not behave in the following manners:

1. Employ or continuously give employment to foreign persons without permission, or when the
permission has been invalidated,

2. Employ foreign persons under his own name to work for other people,
3. Employ or continuously give employment to foreign persons for whom others have applied for work

permits, .
4,  Assign foreign persons to engage in work other than that denoted in the permit.
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Article 54

In case any of the following conditions prevail, the foreign person's work permit shall be partiaily
or completely revoked:

1.  Working for an employer not certified in the work permit,
2. Engaging in work not mentioned in the work permit,
3. The existence of any of the situations specified in Article 52,

4.  Refusing to have regular physical check-ups during the period of employment, or if the physical and/or
mental competence of the employee is inadequate for the work assigned, or if the employee suffers from
an infectious disease stipulated by act or death.

5. Violation of the demands prescribed in accordance with  paragraph 2 of Article 44, Article 45, Article
46, or paragraph 1 of  Article 47, causing serious consequences,

6. Violation of other laws or regulations of Taiwan (ROC), causing serious consequences.

Any foreign person whose work permit has been revoked as denoted in the previous paragraph,
shall be compelled to leave the country immediately and shall not be allowed to seek work in Taiwan (ROC).

Article 55

Any employed foreign person who has been legally deported under the orders of a police agency
shall have his traveling expenses and detention fees borne by the employer.

The funeral service of a foreign worker who dies during the period of employment in Taiwan
{ROC) shali be the responsibility of the employer.

When an employer rectuits foreign persons to do work mentioned in sub-paragraphs 7 or 8 of paragraph
one of Article 43, the employment stabilization fee shall be sufficient to cover all expenses denoted in
paragraph one. The amount shall be fixed by the competent central authorities.

Ifanemployer fails to pay the fee mentioned in the previous paragraphs, or ifthe employment stabilization
fee paid by the employer is not sufficient to cover all expenses denoted in paragraph one, and the employer
has been duly notified but still refuses to pay up, the institution which has paid the expenses for the employer
shall request the Court to decide the amount which the employer shall repay.

Such a decision shall be enforceable by act.

Article 56

No one may recommend foreign persons to work for others illegally.

Article 57

The competent authorities, the competent authorities for enterprises, or police agencies may assign
certain persons who carry with them the required documents to proceed to the workplace where foreign
persons work or where foreign persons may be illegally employed, to conduct inspection.

An employer shall not evade, interfere with, or refuse the inspection mentioned in the previous
paragraph.
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Chapter 6: Penal Provisions

Article 58

if an employer violates the provisions of paragraphs I, 2, or 3 of article 53, and the number of
workers employed or continuously given employment is one, the said employer shall be penalized with, a
prison term of 6 months or less, forced labor-service, or payment of a fine of NT$90,000 or less, or both
imprisonment and payment of a fine of less than NT$90,000. If the number of persons illegally employed is
two or more, the employer shall be liable to a prison term of no more than 3 years, forced labor-service, or

payment of a fine of NT$300,000 or less, or both imprisonment and payment of a fine of less than
NT$300,000.

In case the representative of a corporate person, agent of the corporate person and the natural
person, the employees or other staff personnel commit the aforesaid offence in the course of business
operations, not only the persons committing the offences, but also the corporate or natural person concerned
shall be required to pay the above-mentioned penalties.

Article 59

Any person who violates the provisions of Article 56 shall be penalized with a prison term of 6
months or less, forced labor-service, or payment of a fine of less than NT$150,000, or both imprisonment and
payment of a fine of less than NT$ 150,000.

Any person comintitting the above-mentioned offence with the intention of making profit shali be
penalized with a prison term of less than 3 years, forced labor-service, or payment of a fine of less than
NT$600,000, or both imprisonment and payment of a fine of less than NT$600,000.

Any person who frequently commits the offences prescribed in paragraph one shall be penalized
with a prison term of less than 5 years, forced labor-service, or payment of a fine of less than NT$1,500,000,
or both imprisonment and payment of a fine of less than NT$1,500,000.

In case the representative of a corporate person, agent of the corporate person and the natural
person, the employees or other staff personnel commit the offences mentioned in the previous three
paragraphs in the course of business operations, not only the persons committing the offences, but also the
corporate or natural person concerned shall be required to pay the above-mentioned penalties.

Article 60

Any petson who violates the provisions of paragraph two of Articie 35 shall be penalized with a
fine of no less than NT$90,000 and no more than NT$900,000.

Article 61

Any person who violates the provisions of Article 39 or paragraph two of Article 57 shall be
penalized with a fine of no less than NT$15,000 and no more than NT$150,000.

Article 62

Any person who violates the provisions of Article 5, Article 9, Article 10, paragraph one of Article
29, paragraph one of Article 34, Article 40, Article 42, Article 52, or paragraph 4 of Article 53 shall be
penalized with a fine of no less than NT$3,000 and no more than NT$30,000.

Any person who violates the provisions of Article 42 may be compelled to leave the country within
a certain period by police agencies, with the assistance of the employer. In case of non-compliance with the
injunction, compulsory enforcement may be used for this purpose.
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Article 63

A private employment institution which violates the provisions of this act or the orders or
regulations promulgated therefrom, shali be penalized with a fine of no less than NT$3,000 and no more than
NT$30,000. Other relevant provisions of this act shall also be applied. In case of serious offences, a part or
the whole of its business operations shall be terminated or its permit revoked.

Article 64

Any person who fails to pay fine penalties even after receiving official notice shall be dealt with
by the Court for compulsory enforcement,

Chapter 7: Supplementary Provisions

Article 65

Any person who has engaged in private employment service before the implementation of this act
shall apply for the prescribed permission before the deadline decided by the competent central authorities.
Any person who fails to apply before the deadline shall be penalized accordingly.

Article 66

Any foreign person already employed in Taiwan (ROC) under relevant acts or regulations shall
apply for a permit after the implementation of this act during the rest of the employment duration, provided

that the duration has not yet expired. Under such circumstances, the permit application may be sent without
following the procedures prescribed in this act.

Article 67

The provisions of this act regarding foreign persons are applicable to those without nationality,
Chinese who have foreign nationality entering the country on a foreign passport, or nationals of Taiwan
{ROC) who have not obtained a domestic residence permit.

Article 68

The recruitment and supervision of persons from mainland China for employment in Taiwan shall
follow the relevant provisions of Chapter Five of this act. The prescriptions or other relevant acts or
regulations are also applicable.

Article 69

The enforcement rules of the present act shall be prescribed by the competent central authorities.

Article 70

This act shall take effect on the day of promulgation.



Evolution of Taiwan's Foreign Labor Policy and Management

Ching-lung Tsay

I. Foreword

The 1980's saw substantial growth of foreign trade and sustained prosperity of Taiwan's economy.
The need at the grass-roots level for unskilled iabor increased substantially as a result of the Government's
active promotian of economic development. On the other hand, Taiwan suffered from severe labor shortage
due to some economic and non-economic factors, such as the slow growth of young entrants into the labor
force, increase of national income, upgrading of the education level, rapid development of service sector and
the changing popular notion about jobs. To promote sustained social and economic development, there was
need for labor in a large number of major construction projects, as well as the urgent need by domestic
enterprises for unskilled labor at the grass-roots level, and thus, the Government opened up the labor market
to foreign labor in September 1989, Based on statistics as of 30 April 2000, the total number of foreign
workers in Taiwan numbered 298,633, Interms of nationality, Thai workers topped the ranks, accounting for
46.1%. Second to Thai were Philippine workers, accounting for 36.8%. In terms of sectors, topping the
ranks was manufacturing which accounted for 59.6%. Social service and individual service (maids and
nurses), accounted for 27.0%, followed by construction, accounting for 13.1%. Although the import of
foreign labor helps to alleviate labor shortage at the grass-roots level, the import of large numbers of foreign
labor has had considerable implications on economic and social development, epidemic control and social
security. Particularly when the employment rate is high, the impact of foreign labor (taking away jobs from
some local workers, such as aboriginal, middle- and senior-aged labor) is very considerable. Therefore it has
become an important issue on the social policy agenda of the new Government to review the appropriate
policy on foreign labor and gradually reduce the number of foreign workers.

I1. Basic Policy on the Import of Forelgn Labor

Clause 11 of the Employment and Service Law adopted on 8 May 1992 stipulates: *T¢ ensure the
working rights of our nationals, employment of foreign labor shall not hinder the opportunities, working
conditions of our nationals, nor shall it undermine economic growth and social security.” Under this Law,
consideration of the current policy on the import and management of foreign labor is based on the following
principles and factors:

A. Ensure employment rights and interests of nationals

The purpose of importing foreign labor is to help alleviate the domestic labor shortage. Foreign
labor should play a supplementary role in the labor market and it should in no way replace domestic workers.
Under the laws and regulations, therefore, employers should give priority to hiring domestic workers and
providing them with reasonable conditions, before they may apply for employment of foreign labor. Only
when the workers fall short of their requirements, can the employer apply for employment of foreign labor.
Application for employment of foreign labor shall be rejected if an employer refuses to hire domestic workers
without providing reasonable excuses. To ensure the employment rights and benefits of our nationals, there
are restrictions on the employment of foreign labor, especially regarding the numbers and professions.

B. Prevent foreign labor from becoming illegal immigrants

As Taiwan is a small territory with dense population, it cannot afford to have a large number of
immigrants. Various laws and decrees stipulate the time limit of employment of foreign labor in Taiwan. When
the permit for stay expires, foreign laborers must go back to their home countries- their stay cannot be
extended. In addition, in order to prevent them from becoming illegal immigrants, foreign workers cannot
get married and give birth to children when working in Taiwan.

C. Avoid social problems caused by foreign labor

In order to reduce possible social security problems and epidemic control problems, ceilings are
imposed on the total number of foreign labor. In the meantime, laws and decrees stipulate that foreign
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warkers must possess two certificates (non-criminal record certificate by police departments and health
certificate by hospitals of their home countries which are designated by the Taiwanese Authority) before they
can be allowed to enter Taiwan. Upon entering Taiwan, foreign workers must have a general medical
check-up by our designated hospitals and go through the formalities for staying before they can stay and work.
Employers should also provide the Government departments concerned with a life management plan for the
foreign workers they employ, and be held accountable for the activities of the foreign workers.

D. Must not hamper the industry upgrade and economic development

Import of foreign labor can ease the urgent need of domestic labor shortage at the grass-roots level.
However, if we try to maintain the labor-intensive industrial production structure, our industrial production
structure upgrading will be delayed. Therefore, to prevent it from hampering or delaying our industrial
structure upgrade, import of foreign labor should be carried out gradually, with restrictions on the numbers
and professions. Employers should aiso adopt automation gradually.

E. Limit the number of labor exporting countries

To facilitate the management, the number of countries of origin of foreign labor should not be too
many. Up to now, the Government has only approved import of foreign labor from five Southeast Asian
countries: the Philippines, Thailand, Malaysia, Indonesia and Vietnam,

F. Illegal foreign labor must not be given legal status by local authorities

A strict ban shall be continuously applied on illegal foreign labor. Illegal foreign labor shall not
be legalized locally to protect the effectiveness and fairness of the law. By doing, we can avoid encouraging
more legal foreign labor to escape and work illegally in Taiwan.

I1L. Policy- Making Structures for Foreign Labor Policy and Management
The following are figures of the current policy making structure for foreign labor policy and management:

I. Executive Yuan

2. Governments of Counties and Municipalities as well as Municipalities directly under the Central
Government

2A. Responsible for the promotion, management and regulations of the life of foreign workers
3. Council of Economic Constructions of the Executive Yuan
3A. Responsible for the development, coordination and review of foreign labor policies

4. Bureau of Industries, Ministry of Economy

4A. Responsible for the approval of key investment projects and employment of foreign labor; also for the
management and guidance on issues concerning the life of foreign workers

5. Vocational Training Bureau, Council of Labor, Executive Yuan

SA. Responsible for the formulation and implementation of foreign labor policies, related measures and
regulations; management of human resources brokerage; application and approval of employment of foreign

labor; regulation of the life of foreign workers; statistics of dynamic information of foreign labor and
management of Fund for Employment Security, etc,

6. Office of Health, Executive Yuan

6A. Responsible for health examinations, epidemic control and immunization of foreign labor



Evolution of Taiwan's Foreign Labor Policy and Management 21

7. Office of Police, Ministry of Internal Affairs

7A. Responsible for the entry and exit of foreign workers, application for stay permits, criminal
administration; banning, detention and repatriation of illegal foreign workers

8. Offices Abroad, Ministry of Foreign Affairs

8A. Responsible for the issuance of visa for foreign workers
1. Legislative Yuan

1A. Legislation of laws on foreign labor

2. Executive Yuan

3. Council of Economic Constructions of the Executive Yuan
3A Responsible for the study, co-ordination and review of foreign labor policies

4. Council of Labor of the Executive Yuan

5.  Co-ordination Commission on Foreign Labor

5A. (Membersare representatives from related ministries and councils, the aim of which is to strengthen the
co-ordination and co-operation among the departments of internal affairs, diplomatic, legislative and health
in dealing with the matters concerning foreign labor)

6. Committee on Employment Security Fund

6A. (Members are experts, scholars, representatives from the ministries and councils concerned as well as
organizations of labor and ewnployer, the aim of which is to review matters relating to management and use
of the Employment Security Fund)

7. Panel for Assessment of Foreign Labor Policies

7A. (Members are experts, scholars, representatives from the ministries and councils concerned as well as
organizations of labor and employers. The aim is to assess the supply and demand situation of the labor
market; impact of employment of foreign labor on the social and economic development; and matters relating
to such policy issues as the review of quota or percentage ceilings on the employment of foreign labor.}

8.  Vocational Training Bureau

9.  Bureau of Industries, Ministry of Economy

9A. ({Responsible for key investment projects, preliminary review of applications for employment of
foreign workers)

10. Panel of Foreign Labor Review

10A, (Members are internal personnel of the Council of Labor; it is set up for the specific purpose of
reviewing and making decisions on quota and import of foreign labor.)

11. Foreign Labor Consulting Service Centers at various locations
11A. Responsible for preliminary review and application for employment of foreign labor

12.  Working Group on Foreign Labor



212 Evolution of Taiwan's Foreign Labor Policy and Management

12A. Responsible for the formulation and implementation of foreign labor policies; management gf human
resources brokerage; application and approval of employment of foreign labor; management and guidance on
matters relating to the life of foreign workers.)

IV. Regulation and Management of Foreign Labor

[mport of foreign labor is carried out for the purpose of temporarily filling up the shortage of labor
in the domestic labor market. To contain the negative implications on social and economic development,
from the beginning of implementation, the Government has taken a very cautious and strict approach in
making various regulations and rules in respect of the management of foreign labor. According to the
Employment and Service Law promulgated and implemented in May 1992 as well as the related decrees and
regulations, Measures for Management of Foreign Labor are stipulated as follows:

A. Limits on number and professions, and opening only selected sectors to foreign labor

In order to promote economic and social devetopment and also meet the urgent need for foreign
labor at the grass-roots leve! in various industries, from the very beginning, the measure of ‘limiting the
numbers and professions, opening only selected sectors’ was adopted to regulate the import of foreign labor,
in order to avoid the possible negative implication on social security from the big influx of foreign labor.
Apart from maids, nursing workers and construction workers in major public construction projects,
professions open to foreign labor are those relating to major sectors of foreign trade, industrial development,
and manual jobs. Foreign labor must not exceed a stipulated percentage ceiling in the total national work

force in Taiwan. More importantly, import of foreign labor is defined as an expedient short-term measure to
supplement the domestic work force.

B. Study and formulate related laws and regulations

At the moment, laws and regulations on the regulation of foreign labor mainly include:
‘Employment and Service Law’, ' Detailed Rules and Regulations for the Implementation of Employment and
Service Law (May 1992); ‘Measures on Management and Permission of Employment of Foreigners (July
1992y, ‘Measures on the Management and Permission of Private Employment Service Institutions (July
1992)’; ‘Measures on the Payment of Security Employment Fees (July 1992)"; ‘Measures on the Use and
Management of the Payment Balance of the Employment Security Fund (September 1992)’: ‘Key Points on
the Establishment of the Panel on Foreign Labor Policy Assessment (September 1995)’; ‘Key Points on the
Establishment of Coordinating Commission on Foreign Labor (November 1994)'; ‘Measures on
Strengthening the Management of and Guidance for Foreign Labor (June 1994)'; and ‘Key Points on
Preventing Foreigners from lilegally Working in Taiwan (September 1989)". In the above-mentioned laws
and regulations on foreign labor, the main points in¢lude the following:

1. Give priority to safeguarding the employment rights and interests of nationals

To safeguard the employment rights and interests of nationals and protect them from the negative
implications of the import of foreign workers, it is stipulated that employers give priority to employment of
local workers and provide them with reasonable employment conditions and benefits, before considering the
alternative of employing foreign workers. Employers must get a permit for recruiting human resources from
the public employment service institutions, before they can apply for recruitment of foreign labor to meet the
shortage of workers (Clause 43 of the Employment and Service Law).

2. Restrictions on the duration and sectors of work for foreign labor

To prevent foreign workers from becoming illegal immigrants after working for long periods of
time in Taiwan, it is stipulated that the longest period permitted for foreign labor to work in Taiwan is 3 years,
When the permit expires, a foreign worker must go back to the home country and shall not be allowed to work
again in Taiwan {Clause 49 of the Employment and Service Law). Foreign labor must not change their
employers and job once they have reported to and received approval by the Departments concerned (Clause
50 of the Employment and Service Law). Foreign workers shall not bring their dependents to live with them,
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nor can they get married in Taiwan (Clause 26 of the Measures on Management and Permission of
Employment of Foreigners); foreign workers who have violated the law shall be repatriated immediately
{Clause 54 of the Employment and Service Law).

3. Periodical medical check-up

To reduce the negative impact from import of foreign labor on national epidemic prevention, it is
stipulated that the foreign labor shall present a health certificate issued by Taiwan-attested foreign hospitals
before they are allowed to go through the formalities for entry visa. Within 7 days after entering Taiwan,
foreign workers shall have a complete medical check-up at designated hospitals to certify their health
conditions before they can startto work. Foreign workers have to have a medical examination every 6 months
during working in Taiwan. Those who fail to meet the health requirements shall be repatriated immediately
(Clauses 15,16,17 and 24 of the Measures on the Management and Permission of Employment of Foreigners).

4. Employers have to carry out considerable management responsibilities

An employer should report within 3 days to the departments concerned in the following situations:
when a foreign worker is absent from work for 3 consecutive days without contacting the employer; when
the employment relationship has been suspended; and when the work permit expires, etc. (Clause 52 of the
Employment and Service Law). When filing for an application for employment of foreign workers, an
employer should attach a plan on the management of accommodation airangement and living conditions for
the foreign workers (Clauses 6 and 45 of the Measures on Management and Permission of Employment of
Foreigners). Once employment of foreign workers starts, the employer should pay the employment security
fee periodically (based on the job characteristics, the fee per foreign worker per month ranges from NT$ 800
to NT$2,500)Clause 52 of the Employment and Service Law). The employer should arrange for periodical
health examinations for the foreign workers (Clause 24 of the Measures on Management and Permission of
Employment of Foreigners). When the foreign workers employed exceed & certain number, the employer
should assign a person to manage the affairs of foreign workers (Clause 8 of the Measures on the Management
and Permission of Employment of Foreigners).

5. Management of human resources brokerage

Human resources brokerage was set up as a result of import of foreign workers. Under the law,
companies of this kind may deal with employment services (Clause 36 ofthe Employment and Service Law),
To prevent the brokers from overcharging foreign workers and employers, importing illegal foreign workers
or conducting illegal activities, there are strict measures on fees and management, as well as punishment for
irregularities (Clauses 39 and 60 of the Employment and Service Law; Clauses 16, 17, 30, 31 and 32 of the
Measures on the Management and Permission of Private Employment Service Institutions).

C. Other measures for enhancing the regulation and management of foreign workers

1. Regulation and management of foreign labor are the primary responsibilities of the various ministries and
councils of the central Government. Pooling the wisdom and joining efforts, the Council of Labor of the
Executive Yuan has established the multi-ministries-and-councils ‘Co-ordinating Commission on Foreign
Labor’, in order to strengthen co-ordination and co-operation in dealing with matters of foreign labor among
the departments of internal affairs, foreign affairs, law and health (Key Points on the Establishment of
Co-ordinating Commissicn on Foreign Labor). The Panel on Foreign Labor Policy Assessment, which
consists of experts, scholars and representatives of ministries and councils concerned, has held periodical
meetings to consider policy issues concerning foreign labor, such as demand and supply of labor, social and
economic impact of importation of foreign labor, and percentage and quota for foreign workers in different
business sectors (Key Points on the Establishment of the Panel on Foreign Labor Policy Assessment). In
addition, the ‘Panel on Foreign Labor Review’, which consists of the internal personnel of the Council of
Labwor, was set up to review the matter of quota and import of foreign workers.

2. To alleviate the negative social impact from the importation of foreign labor, the Commission on Labor
formulated in February 1998 ‘a program for strengthening the management of foreign labor® after
consultations with the institutions concerned. The program aims at pooling the strengths of various
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institutions concerned for the better management and regulation of foreign labor, setting up management
information systems on foreign labor, enhancing the management of the living conditions and health related
issues of foreign workers; strengthening the management of human resources brokerage, administration and
prevention of illegal foreign labor.

3. In order to have full and complete information of the population of foreign workers and their location and
movement in Taiwan, and to facilitate the institutions of police, health and labor administration towards
having more complete knowledge of foreign workers within their jurisdiction, a dynamic system for
management of foreign labor has been set up in the institutions concerned. The system has strengthened the
management of foreign labor; starting from the point when a foreign worker applies for entry visa into Taiwan,
the computerized system can keep trace of dynamic information on foreign workers, such as information on
all entries and exits, health examinations, location and period of stay.

4. To strengthen the management of foreign labor and provide for the appropriate arrangement of living and
leisure for foreign workers in Taiwan, employers are required to implement a ‘management plan on the life
of foreign workers’. Improvements have been made to the various services provided to foreign workers by:

(1) Encouraging small- and medium- sized enterprises (SME) to adopt *Joint Management of Foreign Labor’.

(2) Strengthening the functions of the 17 ‘Foreign Labor Consulting Service Centers’ at various locations to
form a national and regional network of consultation.

{(3) Leaflets on ‘Information for Foreign Labor’ in English, Thai, Indenesian are made available to foreign
workers.

(4) Organizing field visits and study activities for managers of foreign workers, as well as Thai language
training classes, law and decree orientation meetings, and leisure activities. Radio broadcasts in foreign
languages have also been set up.

5. Because of the abundant labor supply in Southeast Asia and adoption of quota in Taiwan, currently foreign
labor supply exceeds demand. Brokerage companies of foreign labor keep a high fee level as ameans to cover
costs. Although there are a large number of brokerages, the quality of their services is varied. Some are
overcharging their clients and do not provide good service. In order to strengthen the management of foreign
labor human resources, the following measures have been intensified:

{1) Revising the Measures on Management and Permission of Private Employment Service Institutions.
Hlegal human resources brokers shall be given severe punishment.

(2) Establishing a certification system for qualified human resources brokerage to improve the quality and
professional expertise of the human resources as a whole.

(3) Revising ‘Fee and Charging Standards for Various Certificates and License of Private Employment
Service Institutions', in order to set up a reasonable fee level for human resources.

(4) Continue to promote *direct employment’ of imported foreign labor. The recruitment and brokerage will
be done directly by foreign governments. For example an * Agreement on Direct Employment of Labor’ can
be signed after consultation between our Government and the Government of the Kingdom of Thailand.

{5) Organizing seminars for human resources brokerage personnel. Strengthening communications with the
people in human resources brokerage.

{6) Strengthening inspection on illegal activities in human resources brokerage.

6. There is a restriction that foreign workers shall not be allowed to work again in Taiwan after their
employment expires and after they leave Taiwan. Some foreign workers escape because their employer is not
responsible, or bankrupt, or because they are badly treated or lured by other high-paying jobs. To prevent
foreign workers from escaping and working illegally, the following measures have been strengthened:
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(1) The revised draft ‘Employment and Service Law’ sent for review by the Legislative Yuan in December
1999 has increased the fine for both the illegal foreign workers as well as for employers who employ illegal
foreign workers. For example, the fine for the illegal foreign worker has been increased from the current
NT$3,000 to NT$30,000 to the higher level of NT$30,000 to NT$150,000. However, in order to reduce the
cost for employers to train foreign workers and to provide encouragement for foreign workers with good
performance, an addition has been put into the revised draft law: *foreign workers who have not violated the
law shall be allowed to work again in Taiwan’, It means the foreign workers with good performance can work
again in Taiwan after the 3-year work permit expires and after they leave Taiwan, but the maximum period
shall not exceed 6 years.

(2) Give appropriate reward to those who inform authorities about illegal employment of foreign labor and
to the policemen who have investigated and arrested illegal foreign workers.

(3) Mass media shall stage periodical campaigns against the employment of illegal foreign labor,

(4) Put a restriction on the number of foreign workers from those labor-exporting countries whose escapees
exceed a certain percentage allowed. Forexample, the import of foreign labor from the Philippines has been
suspended recently.

V. Conclusions

Labor shertage is basically a result of the fast economic development and the implementation of
the principle of comparative advantage in developing various industries. It should be considered as a ‘good
phencmenon’ that has evolved naturally. It is a ‘fact’ that many newly industrialized countries and
developing countries cannot avoid. Under the pressure, Taiwan has not only achieved the goal of full
employment but has also raised the income for its labor force, and her people enjoy better well-being. Atthe
same time, the increasing labor cost pressure is an incentive for quality improvement by enterprises and for
making further efforts towards technology upgrading. The aim of industries’ upgrade is expected to be
achieved in the long term. In the transitional period, import of an appropriate number of foreign workers at
appropriate times is obviously conducive to the following goals: alleviating the pressure of labor shortage,
improving the operational conditions of export-oriented industries and maintaining the competitive edge
abroad, providing for the incentives for domestic investment, slowing down the pace of relocation of
industries (from Taiwan to overseas), and speeding up major public construction projects.

As internationalization deepens, the international division and migration of {abor has become an
irreversible trend. However, importing too many foreign workers (at the moment, there are 300,000 foreign
workers working in Taiwan) will result in a ‘squeezed-out’ effect on the employment of domestic workers
(especially aboriginal, middle- and senior-aged workers). I too much effort is made for maintaining the
labor-intensive industries, the upgrading of industries can be delayed. Increased dependence on foreign labor
can become a long-term problem and cause social disintegration. Ithasalready created pressure on areas such
as housing, public health and social security.

Currently, foreign labor accounts for 7.5% of the total work force in manufacturing and
construction. The negative impacts from import of foreign labor on the social and economic development of
Taiwan have gradually become more tangible. As the current unemployment rate remains high, existence of
a large number of foreign workers has created a substitutive effect on the use of domestic workers in similar
occupations, In response to the current supply and demand situation of human resources and to reduce the
negative impact created by the import of foreign labor on domestic social and economic development, the
Government is providing enterprises with the incentives to promote automation and industry upgrade, to carry
out vocational training for the domestic workers, and to enhance productivity. The Government has decided
1o conduct a periodical review and revision of the foreign labor policies, taking into consideration the
country’s economic development and the rights and interests of labor.



Foreign Labor in Malaysia

Sharifah Sulanah Syed Ahmad
A, Introduction - Development of a legal structure with regard to foreigners

Early history records a tremendous amount of trading activity in the region of the Malay
Peninsula (what is now West Malaysia). Part of the reason for the growth of trade has been attributed to
the strategic position of the Peninsula. The free flow of trade also brought with it a co-mingling of
peoples from different regions, principally China and India and the peoples from the surrounding islands
(what is now Indonesia). Prior to British colonization however history does not record a discernible legal
system. In particular, there did not appear to be any control over the influx of foreigners and their stay in
the Peninsula. The apex of the Malacca Sultanate has been recorded as a golden era in the history of the
Malay archipelago. The Malacca court was known to welcome foreigners and to regard their presence
with both tolerance and esteem.

British colonization of the Malay Peninsula created an impact on the social structure of
indigenous Malay society principally in two ways — {i) a program of systematic labor recruitment in order
to maintain the economic progress of the colony which drastically altered the population structure,' and
(ii) the application of a distinct legal system based upon English common law and rules of equity.

Labor recruitment was not limited to the recruitment of Chinese and Indian labor. Large
numbers of Javanese were brought in as coolies on government schemes such as canal or road
construction, and migration from Sumatra and other areas such as Minangkabau, Rawa, Mandailing and
Acheh were also high. The first generation clustered together in villages, whose names identified with
their homeland (Kampung Jawa, Kampung Bugis, Kampung Kerinci).© Although these early Javanese
migrants were foreigners, the British colonial administrators tended to view them as “Malays” due to
basic similarity of appearance, the use of Malay as a common language and the shared religion of Istam.
These factors also ensured the easy absorption and assimilation of these migrants into Malay society.

The late 1920's saw the enactment of a legal regime to monitor and control entry into and
residence of “aliens™ in the Peninsula. Several factors can be said to account for this:

i) The activities of Chinese Secret Societies which resulted in frequent armed clashes had plagued
the colonial government since the late nineteenth century;

ii) The “subversive” nature of Chinese labor, who came to Malaya greatly influenced by
Communist ideology and sought to put ideas into practice by challenging the authority of the colonial
govermnment. Mass organization of workers, principalty Chinese, launched many successful strikes which
crippled the economic activity of colonial entrepreneurs.’ The strikes eventually gave way to open armed
rebellion when the Malayan Communist Party was formed; and

iii) Sharp fall in the prices of tin and rubber during the Depression of the early 1930's favored a
colonial government policy of repatriation of alien labor. A restricted immigration policy was in force
between 1931 and 1947, and was then relaxed for the next decade as production was restored to pre-

! Nationalities Population Percentage
European 17.768 04
Eurastans 16,043 04
Malays 1,644,173 375
QOther Malaysians 317,848 72
Chinese 1,709,393 390
Indians 624,009 14.2
Others 56,113 1.3
Total 4,385,346 1000

Source: Li Dun Jen, British Malaya — An Economic Analysis (1982) INSAN, K. Lumpur, p. 5.
? Andaya and Andaya. A Hisiory of Malaysia(1982) Macmillan, p. 181; Kampung means “village™ in Malay..
' See generally. Gamba. C.. The Origins of Trade Unionism in Malaya (1962) Eastern Universities Press Lid.
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World-War 1 levels.*

The Aliens Ordinance, Cap. 90 was passed for the Straits Settlements (Penang, Malacca and
Singapore), followed by the Passengers Restriction Ordinance, Cap. 93, in 1928. Subsequently, the
Aliens Enactment Cap. 113 was passed for the Federated Malay States (Perak, Selangor, Negri Sembilan
and Pahang), followed by the Passengers Restriction Enactment, Cap. 119 and the Aliens Immigration
(Restriction) Enactment, Cap. 115. The Passport Regulations was passed in 1934,

The Unfederated Malay States (Johore, Kelantan, Kedah, Perlis and Terengganu) likewise had
their own enactments for the control of alien entry into and residence in their respective states:

1. Johore -Aliens Enactment, No, 121

2. Kelantan - Indigent Alien Immigration Enactment No. 6 of 1914, Immigration Restriction
Enactment No. 23 of 1930, Aliens Enactment No. 4 of 1933,

3. Kedah- Aliens Enactment No. 4, Immigration Restriction Enactment No. 52,
4,  Perlis- Aliens Enactment No. 9-1351, Immigration Restriction Enactment No, 1-1349.
5. Trengganu- Aliens Enactment No. 6 of 1951,

The above enactments were the precursors to present-day legislation on immigration and
passport control in Malaysia.

B. Citizenship Regulations

In 1944, the colonial government first introduced the concept of Federal Citizenship under the
Matayan Union Scheme. Under this concept uniform local citizenship was to be granted to all persons
born in the Union and all persons resident in the Malayan Unrion or Singapore for ten out of the fifteen
years preceding 1942. There was vehement apposition to the concept from the indigenous Malay
population who feared that the Malayan Union concept would in effect allow the enfranchisement of a
large proportion of the Chinese population in Malaya,®

As a result, the Malayan Union concept was abandoned and substituted by the Federation of
Malaya in 1948. The Federation of Malaya Agreement 1948 provided for the acquisition of citizenship
through three methods — (i) by operation of law; (ii) by registration, and (iii) by naturalization. [n the run-
up to independence in 1957, the issue of citizenship again took center stage. The Malays wanted to
maintain their special position while the Chinese and Indians clamoured for a more relaxed citizenship
provision. A bargain was eventually struck between representatives of the major communities, that in
exchange for the relaxation of the conditions for the granting to non-Malays of citizenship, the rights and
privileges of the Malays as the indigenous people of the country were to be written into the Constitution.
The citizenship concept enacted under the Federation of Malaya Agreement 1948, together with the
compromise-bargain struck between the three major component races eventually became the foundation
of the current Federal Constitution of Malaysia.?

Since 1957, there have been numerous amendments to the Federal Constitution citizenship
provisions, and it has been noted that these amendments serve to facilitate restriction rather than
relaxation. The amendments operate in three directions — (i) towards making citizenship harder to
acquire; (ii) towards making citizenship easier to lose, and (iii) towards enlarging executive discretion in

* Andaya and Andaya. op.cif., p. 208.

* Isaac Lugun, Status of Foreign Wives in Malaysia (1980), unpublished project paper of the Faculty of Law. University of Malaya,
p. 10: sec aiso, Hickling, RH., An fntroduction ta the Federal Constitution (1960), K.L. Information Services.

* Citizenship — Part 111, Federal Constitution; Article 14 — citizenship by operation of law: Art. 15 — citizenship by registration
(wives and children of citizens); Art. 16 ~ citizenship by registration (persons bom in the Federation before Merdeka Day); Art. 16A
- citizenship by registration (persons resident in siates of Sabah and Sarawazk on Malaysia Day); Art. 19 — citizenship by
naturalization: Art. 22 - citizenship by incorporation by territory.
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matters of citizenship.”

Citizenship is a sensitive issue. During the national election campaign of 1969, some
candidates provoked racial sentiments by capitalizing on the stringent citizenship provisions. This
culminated in the race riots of May 13 1969." Following the outbreak of violence, the Emergency
(Essential Powers) Ordinance No. 45 of 1970° was passed which amended the Sedition Act 1948 making
it seditious to question provisions of the Federal Constitution relating to citizenship."

C. Problems in the administration of foreign labor in Malaysia

The major public institutions that deal directly with legal issues pertaining to foreign labor
consist of the Department of Immigration, which is a division of the Ministry of Home Affairs, headed by
its Director General (currently, Dato’ Aseh Che Mat) and the police. The Attorney-General's Chambers
will not be involved with cases pertaining to foreign labor until and unless a case is referred to it by the
police regarding the commission of a criminal offence which requires the Attorney-General’s decision to
prosecute.

In recent years, non-governmental organizations {NGOs) have been playing a prominent role in
Malaysian society, highlighting acts of discrimination and poor treatment of migrant workers, including
acts of abuse perpetrated by employers as well as the police.""

From the point of view of the legal fraternity, migrant workers is not & priority issue. The cause
of migrant workers in Malaysia and their problems are not actively canvassed by the legal fraternity,
including its umbrella body, the Bar Council. Lawyers interviewed do not express much interest in
handling cases pertaining to migrant workers, due mostly to the low returns from being involved in such
cases, most of which are criminal cases. In Malaysia, the rights and interests of migrant workers have yet
to be accepted under the broad umbrella of “minority” rights generally. Rights of minorities stil} refer to
rights and interests of minority peoples who are citizens of Malaysia, such as the rights of the minority
races, the Indians and the Chinese. It would include the rights of indigenous peoples and tribes, such as
the aborigines,'? but not the rights of migrant workers."

The main problem in the administration of foreign workers in Malaysia is enforcement of
existing laws and regulations, In spite of stringent laws, illegal labor-importing syndicates still thrive,
and problems relating to undocumented illegal migrant workers escalate into increased criminal activities
in the city, including encroachment onto public and private land by illegal workers. Most of the problems
relate to Indonesian illegal workers, while with Thai workers, the main problem seem to be focused on

" Sheridan and Groves. The Constitution of Malaysia (1979), p. 13.
"Isaac Lugun. op.ci.. p. 15.

T PU{A) 282 01 1970,

* Section 3(1)():

... 10 question any matter, right, status, position, privilege, sovereignty or prerogative established or protected by the
provision of Part 111 of the Federal Constitution or Article 152. 153 or 181 of the Federal Constitution.™

This includes questions pertaining to the granting of Permanent Residence Status, which is not a right but a privilege — Re Meenal
[1980] MLI 299. See Ngeh Koo Ham, The Red Identity Card Holders (Permanent Resident) of Malaysia, (1984/85) unpublished
project paper of the Faculty of Law, University of Malaya: “Government has not speit out the reasons why certain groups of persons
are granted the Entry Permit (and therefore the red ICs) while others who are under similar or more deserving circumstances are not
granted the Entry Permits. As a result, many have alleged that there is arbitrariness in the issue of Entry Permits.” — p. 15.

" Two NGOs deserve mention in this respect — The Womens' Aid Organization, hieaded by Ms Ivy Josiah and Tenaganita, headed
by Mrs. Irene Fernandez. However, the active work of NGOs in this fiefd is limited due to the operation of various laws pertaining
to intemal security and public order, such as the Internal Security Act. One report of inhuman treatment of illegal immigrant
workers detained at the principal detention center of Macap Umbu, Malacca made by Mrs Irene Fernandez of Tenaganita was met
with her arrest and eventual charge for making a false report under the Printing Presses and Publications Act. Women's Aid
Organization. which operates a shelier for battered women and children, is more successful in getting the authorities to protect
inhuman 1realment meted out to foreign maids by their employers — most of these cases concern the abuse of Indonesian maids by
their respective employers — see Mew Straits Times, 8 August 1998, p. 15,

" The case of Adong bin Kuwan and Ors. v Kerajaan Negeri Johore [1997] 1 MLIJ 418; [1998] 2 MLJ (Count of Appeal) — the
Court recognized aboriginal rights to fand.

" tor example. the recently concluded Commonwealth Law Conference in Kuala Lumpur (1999) addressed several issues
pertaining to human rights, but the right of migrant workers as part of the broad rubric of human rights was not raised or discussed.
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vice activities.'*

Problems pertaining to undocumented migrant workers and illegal labor-importing syndicates
might result from the fact that Malaysia does not have a comprehensive and systematic policy pertaining
to foreign labor, Measures and policies appear to be made or announced by the government on an ad hoc
basis.”” Dr. Syed Abdus Samad, principal secretary of the Prime Minister’s office of Bangladesh stressed
on the need for everyone concerned with the plight of migrant labor to look at the human dimension of
the problem and to empathize with the migrant’s needs. He highlighted the problems generally faced by
Bangladeshi workers in Malaysia, including retention and loss of passports by employers, levies being
doubled without proportionate increment in workers' salaries, manhandling and harassment of workers by
gangsters and being victims of extortion and bribery."¢

D. Initiatives or Plans for Reform

One positive development that has taken place recently is the formation of a National
Commission on Human Rights (NCHR). However, this government-led initiative has been viewed by
lawyers and political activists as “mere window-dressing”. Its terms of reference appear to be too narrow
—*“to protect and promote human rights of all Malaysians, irrespective of their racial, religious or cultural
origins.”'” The “human rights™ appear to be confined to those fundamental rights enshrined under the
Federal Constitution.'® Among the objectives of the Commission would be the study and verification of
human rights infringement and to assist the government to study various international instruments that
Malaysia has yet to ratify and make recommendations.

According to the Honorable Foreign Minister, Malaysia has so far ratified five of the 25
conventions on human rights:

1. convention against apartheid in sports;

Il convention on the prevention and punishment of the crime of genocide;

[lI.  convention on the rights of the child;

Iv. convention on the elimination of all forms of discrimination against women, and
V. convention on the nationality of married women.

One international convention which is directly relevant and of great significance to migrant
workers would be the Convention on the Protection of the Rights of all migrant workers and members of
their families. There is no indication at the moment of what Malaysia's stand is with regard to this
convention.

Recently, the Cabinet Committee on Foreign Workers chaired by the Honorable Deputy Prime
Minister who is also Minister of Home Affairs, made a decision to allow the employment of foreign
workers in all except 138 designated occupations with immediate effect.”” Occupation declared off limits
to foreigners include the music industry, technicians, motor mechanics, housekeeping staff, street side
vendors, waiters and social escorts. Restrictions on the intake of foreign workers is lifted in the light of
the higher demand for them, particularly in the manufacturing, construction and plantation sectors, due to
the economic recovery.”® Also announced was that the current maximum service for foreign workers,
which is 7 years, could be extended by another year.

" New Straits Times, |1 October 1999 — “Thailand to help smash vice rings”.

'* See Dr. Azizah Kassim, “Contemporary Labor Migration in Malaysia : An Overview”, papet presented at seminar on The Media
and Labor Migration in Malaysia. Kuala Lumpur, October 1998 - “a comprehensive and transparent policy on foreign workers, with
clear, consistent guidelines which do not change too frequently will help ensure that many of the negative impacts can be minimized
and benefits maximized.”

' New Straits Times. 3 November 1998, 2.

" Syed Hamid Albar, Foreign Minister, emphasis added.

" Fundamental Liberty, Part 11 Federal Constitution — Liberty of the person; prohibition against slavery and forced labor; protection
against retrospective criminal laws and repeated trials; equality before the law; prohibition of banishment and freedom of
movement; freedom of speech assembly and association; freedom of religion; educational rights and rights to property.

* New Straits Times, 29 February, 2000,

™ Current figures of foreign workers in Malaysia given by the Immigration Department Director General: Tofal: 697.219.
Indonesians: 512.766: Bangladeshi: 129.004; Filipinos: 30.510; Thais: 2.885: Pakistaris: 2.380: rest = others,
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The Malaysian Employers’ Federation (MEF) estimates that 200,000 workers will be needed in
the estate and manufacturing sectors in this year 2000 in view of Malaysia’s economic progress. From
this, at least 70% will comprise of Indonesians. The MEF welcomed the recruitment of Indonesian
workers mainly “‘due to similar culture and language traits. These foreign workers also find it easy to
assimilate with the Malaysian social and cultural environment.””'

The Malaysian Trades Union Congress (MTUC) on the other hand, was a bit skeptical about

the government’s new announcement. Several issues raised by MTUC relate to the principal problem of
22
enforcement:

® How will the authorities ensure that no foreign workers are recruited in the 138 job categories?

® Action to be taken against employers who deploy their foreign workers in non-permissible job
categories after their permits have been approved.

@  The status of the 600,000 known illegal workers in the light of the above changes.

®  Whether the government will be firm in its decision to deport all illegal workers or whether it will
accede to the wishes of employers intending to employ these workers and then grant them work
permits.

With regard to the abuse of foreign maids, the Cabinet Committee announced a lifetime ban on
the hiring of foreign maids for those found mistreating them. Prospective employers will also be required
to specify whether the maids will be required to undertake tasks forbidden by the maid’s religion.”

E. Conclusion

The MTUC has suggested, and perhaps it is timely to do so, that the government draw up a
standard contract of service for foreign maids, including such terms as working hours, rest days and
termination benefits. A point to note is that although the Employment Act 1955 contains a standard
minimum terms and conditions of employment applicable to all employees governed by it, it is made
specifically inapplicable to domestic servants.”®

Another suggestion which may be worth taking note of, especially by labor exporting
countries, is to follow the Philippine initiative. ® Through the Philippines Overseas Employment
Administration and legislative measures such as the Migrant Workers and Overseas Filipinos Act of 1995,
and the establishment of welfare and trust funds, the country ensures that its migrant workers are not
exploited and are able to earn a decent living.

! Datuk Mokhzani Abdul Rahim, President, MEF.

* New Straits Times. | March, 2000.

*' Cases regarding abuse of Indonesian. Muslim maids so far has been at the hands of Chinese. non-Muslim employers.

* First Schedule.

¥ New Straits Times, 3 November, 1998, p. 2; currently, a prominent local businessman is reported to be under investigation by the
Philippines ¢mployment authorities tor alleged mistreatment of Filipino employees and breach of employment contracts ~ New
Straits Tumes. 10 March. 2000.
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Michael Ewing-Chow

Introduction

The law of Singapore applies equally to all regardless of nationality or residence.' As such,
foreigners in Singapore have equal access to the courts and to the protection of the law and are similarly subject
to the laws as citizens of Singapore. With regards to migrant workers, it should be noted that Singapore is not
a party to any relevant multilateral or bilateral international convention.

Major Laws Relevant to Migrant Worker

A. Immigration Laws

However, there is no right of entry to foreigners in Singapore.” Under the Immigration Act(Cap 133)
{hereinafter "the Immigration Act"), the Controller of Immigration may prohibit the entry of any persons who
is in his opinion in the prescribed prohibited classes - these classes include any person who is unable to show
that he has the means of supporting himself and his dependants (if any) or that he has definite employment
awaiting him, or who is likely to become a pauper or a charge on the public; as well as any prostitute or any
person who is living on or receiving or who, prior to entering Singapore, lived on or received the proceeds
of prostitution.’

Recently, the Government of Singapore became concemmed that according to the Ministry of Health's
statistics, since 1993, more than 2,000 foreigners living and working in Singapore have been found to be

HIV-positive.! In response to this, the Immigration Act was amended in 1998, to empower the Controller to
require holders of entry permits and passes to undergo medical examination at any time and for the medical

records to be disclosed to the Controller.* Those holders of entry permits and passes whe refuse to undergo
such medical examination can be fined a maximum of $2,000 and imprisoned up to 6 months, and have their

passes revoked.® In addition, anyone with the Acquired Immune Deficiency Syndrome or infected with the
Human Immunodeficiency Virus is now deemed to be a prohibited immigrant and liable to be denied entry

or repatriated.’

With respect to Thai citizens in particular, there are no visa requirements for people holding travel
documents issued by Thailand and such travel document holders may enter into Singapore on a 14-day or a
30-day Social Visit Pass. However, if a longer stay is required, an application for a Business Visit Pass ora
Social Visit Pass has to be made.

B. Labor Laws

Nonetheless, no foreigner may work in Singapore unless he has been issued with a work permit or
an employment pass.® The Employment of Foreign Workers Act (Cap 91A) and the Immigration Act govern

' Constitution of the Republic of Singapore, Art.12(1} provides that “All persons are equal before the law and entitled to the equal
protection of the law "

! Immigration Act, 5.6.
' Ibid.. 5.8,

* See Speech for the Second Reading of the Immigration (Amendment) Bill 1998 by Mr Wong Kan Seng, Minister for Home Affairs on
4" September 1998.

* Immigration Act, 5.29.

* Ihid.

! thid.. 5.8(3).

* Employment of Foreign Workers Act (hereinafier, unless otherwise stated, afl section references are to this Act), s.5(1).
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the granting of a work permit and employment pass respectively. A foreigner is defined in the Employment
of Foreign Workers Act as any person who is not a citizen or permanent resident in Singapore.’

In addition to the Employment of Foreign Workers Act and the Immigration Act, the following
statutes also govern foreign labor issues in Singapore:

a) The Employment Act (Cap 91},

b) The Factories Act {Cap 104},

¢) The Central Provident Fund Act {Cap 36),

d) The Industrial Relations Act (Cap 136);

e} The Trade Unions Act (Cap 333);

f) The Trade Disputes Act {Cap 331);

g} The Skilis Development Levy Act (Cap 306);

h) The Workmen Compensation Act (Cap 354);

i} The Retirement Age Act {Cap 274A); and

j}  The Criminal Law {Temporary Provisions) Act {Cap 67).

The Employment Act provides for rest days, hours of work, holidays, overtime, bonuses, annual
wage supplements and wage increases for all employees covered by this Act.

The Factories Act governs the health, safety and welfare of employees in factories.

The Central Provident Fund Act provides for a scheme of retirement benefits for workers in
Singapore from contributions made by their employers and themselves.

The Industriat Relations Act covers the role, procedures and powers of the Industrial Arbitration
court, collective bargaining process, arbitration and awards. The main purpose of the Act is to set out the
relationship between employers and employees who are or can be represented by trade unions and the
resolution of trade disputes by collective bargaining, conciliation and arbitration.

The Trade Unions Act provides the legal framework for the registration and supervision of trade
unions,

The Trade Disputes Act governs trade disputes and any industrial action arising from such disputes
such as strikes, lock-outs and picketing. It clarifies situations when an industrial action and lock-out are illegal

and the penalties arising from such actions. It also provides protection to people refusing to take part in such
actions.

The Skiils Development Levy Act covers the administration of the Skills Development Fund and the
imposition of the levy on employers. It is the aim of the Fund to upgrade the skills of employees and to retrain
persons who have been retrenched. Under the Act, every employer must pay a monthly skills development
levy for each of his employees whose remuneration is 831,000 or less.

The Workmen's Compensation Act provides for compensation to workmen and their dependants
where accidents occur during the course of their employment.

The Retirement Age Act provides for a minimum retirement age for employees in Singapore. It
covers only certain categories of employees, The minimum retirement age is currently 60 years of age.

Contracts of service and collective agreements for employees covered by the Act cannot provide a lower
retirement age.

The Criminal Law (Temporary Provisions) Act makes provisions to maintain the public order and
to prevent strikes and lock-outs in essential services. It defines essential services and prescribes whether

*5.2: Employment of Foreign Workers (Definition of Foreign Workers) Notification (Cap 91A, N1 § 534/93).
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strikes and lock-outs in essential services are allowed and, if so, what conditions must be satisfied before
strikes and lock-outs are allowed.

All these laws are applicable to foreign workers as well as to Singapore residents. The Singapore
government has set up a center to facilitate labor relations. Complaints against employers may be directed to
the following address:

Labor Relations Department
Ministry of Manpower
#04-02 Havelock Road
Singapore 059764

Republic of Singapore

Fax: (65) 5354811

C. Categories of Foreign Workers

A foreign worker who will be employed at a basic salary of more than $$2,000 per month or has an
approved university degree will be eligible for an employment pass.'® Employment passes are normally
issued to professionals such as architects, doctors and engineers.'! A foreign worker who is employed $$2000

or less a month is eligible only for a work permit. ' The definition of salary means afl monetary remuneration
payable to a foreign worker but does not include overtime pay, certain allowances, employer’s contribution

to the provident fund and or any gratuity payable on discharge or retirement."
As the issues relating to work permits are more complicated, I shall address these issues first.

1. Work Permits

Any person who wishes to employ a foreign worker must apply to the Controller of Work permits
for a work permit for the foreign worker."* Work permits are issued on a two-year and three-year basis."* To
be eligible for a three-year work permit, a person must possess a GCE ‘O’ Level certificate with at least five
credits or full GCE ‘A’ level certificate in one sitting or hold a two-year work permit and a recognized trade
certificate.'® If an applicant does not have the certificate but is on a two-year work permit and has two years
of relevant working experience, he may apply to take a skills evaluation test at the Institute of Education to
qualify.'” The additional benefits of a three-year work permit are:

1) Eligibility to apply for permanent residence after having worked for one year in a job related to his
skill;'®

2) Eligibility to rent Housing and Development Board (HDB) flats;

3) Hischildren can be admitted to Government or Government-aided schools without having to donate
to the Education Fund;

" Supra .9, Immigration Regulations (Cap 133, Rg. 1; S 252/72 as amended by later subsidiary legislation). Reg. 9() and Rawi
CHANDRAN, BUTTERWORTHS HANDBOOK OF SINGAPORE EMPLOYMENT Law (1997) at 152-155 describing the practice of the
Immigtation Department.

" thid,

¥ Jbid. and Reg. 10(1).

1 Supra fn.9.

" Immigration Regulations, supra fin. 10, Reg. 7(F).

¥ Ravi CHANDRAN. supra fn.10, at 151.

1 SINGAPORE EMPLOYMENT PRACTICE MANUAL (1997) (ed. Linda Ng) at K-12 describing the practice ofthe Work Permit Department,
Ministry of Labor.

Y fbid.

"% On completionof five years as a permanent resident, he can qualify tor Singapore citizenship. This period is reduced il the work permit
holder is the wife of a Singapore citizen.
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4) Medical treatment in Government hospitals at a subsidized resident rate (his spouse and any children
below 18 years of age are also entitled to this rate); and
5) His spouse and children (below 21 years of age) are eligible to apply for a “long term visit pass” as

the dependants of a three-year work permit holder.*

a) Application

Upon receiving an application for a work permit, the Controtler of Work Permits may issue a work
permit in the name ofthe foreign worker with or without conditions attached 2 The Controller may also refuse

to issue a work permit.?! Any person aggrieved by the decision of the Controller may appeal to the Minister
whose decision shall be final. Applications are made to the Work Permit Department at the Ministry of

Manpower.™

The average processing time for work permits is one working day for electronic submission, three
working days if submitted by email and seven working days for all other forms of submission.”

Itshould be noted that for foreign construction workers, work permits will only be issued or renewed

after they attend a half-day safety orientation course organized by the Ministry of Manpower.* A

Construction Safety Orientation Course (CSOC) certificate will be issued on completion and is valid for two
25

years.

b) Validity

A work permit is only valid in respect of the employment for which the worker employed and only

with the employer specified in the work permit.?® Itis not transferable and is only valid for the period stated.*’
[tisacriminal offence to hire foreigners already employed by others. The offence is punishable by fines and/or
a jail term %

c) Work Permit Identification Cards

Ministry of Manpower has begun to issue new work permit identification cards to work permit
holders from 3 May 1999. Foreign workers who are currently holding work permits will be issued with the
new work permit cards at the point of renewal of their work permits. The new work permit cards serve as the
Work Permit, the Immigration Disembarkation/Embarkation card and the Visit Pass. The 3-in-1 cards have

enhanced security features, and carry the photo-images and the fingerprints of the foreign workers for accurate
identification.

In the past, to prevent workers from absconding, employers used to hold on to the worker's passport
and work permit card leaving the worker with only a photocopy of his work permit card. Photocopies were
usually of poor quality and were easily forged. Now, each work permit holder is to carry the new card with
him at all times and this card makes it easier for law enforcement agencies to identify whether a foreigner is
a legitimate worker or an illegal immigrant as it has many security features to prevent forgery.

1 Supra tn.16.
*s7

* Ihid,

2 Ibid.

2 Supra f.16.
¥ fbid., at K-13,
* Ihid.

®g12.

? fhid.

® I8,
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The Immigration Act was amended to provide for new regulations pertaining to the recording,
storage and retrieval of fingerprints for this new card.”” These regulations also empower law enforcement
agencies when conducting raids to demand finger and thumb prints from persons holding these new cards for
verification purposes. A direct online link with the central database at the Ministry of Manpower has been
installed in all vehicles of relevant law enforcement agencies. This enables the agencies to immediately verify
the identity and record of the card holder.

Where the work permit card has been lost or destroyed, the foreign worker or employer must report
to the Controller of Work Permits within 14 days of the loss and a duplicate will be issued on payment of a

fee of $$20.%°
d) Termination

Where the Controller of Work Permits has decided to suspend or cancel the work permit of the
foreign worker, the employer must terminate the service of the foreign worker within seven days of receiving
the notification.”’ Any employer who terminates the services of a foreign worker must return the work permit
to the Controller of Work Permits within seven days of the date of termination.”

e) Exemption
Employers of the following persons are exempted from applying for a work permit:

1) A foreign worker who is a permanent resident of Singapore;

2) A foreign worker who holds an employment pass;

3) A foreign worker who is employed as an officer or seaman on an international voyage aboard any
Singapore ship registered under the Merchant Shipping Act (Cap 179);

4) A foreign worker who is a full-time matriculated or registered student of one of the six local tertiary
institutions in Singapore and is not required to work more than 16 hours a week; and

5) A foreign worker who is 14 years of age and above and is a full-time matriculated or registered

student of an approved educational establishment in Singapore and who is on vacation.”
f) Levies

To control the foreign worker population, the government imposes a levy for each foreign worker
an employer engages and also sets a quota so that employers do not employ just foreigners at the expense of
local workers. Every employer who employs a work permit holder (except in the case of a three-year work
permit holder) must pay a monthly foreign worker levy for each worker>* The levy varies depending on the
type of profession and qualifications of the worker.”® Failure to-pay the Jevy within 14 days after the end of
the month resuits in an accumulating penalty of 2% per month or 8$5, whichever is greater provided that the
total penalty will not exceed 30% of the amount of levy outstanding.™

The foreign worker fevy scheme is applicable to all work permit holders, except 3-Year Work
Permit holders. Inresponses to the Asian economic situation, the Government reduced Foreign Worker Levies
so as to increase the competitiveness of Singapore companies.

* Immigration (Amendment} Act 1998, 5.10.

514

kil Sg

* fhid,

" Work Permit {Exemption) Notification (Cap 91A, N 2: § 477/93).

* Employment of Forcign Workers {Levy) Order (Cap 91A. O 1; § 476/30 as amended by S 186/91, § 246/91. 8 306/91, § 577/91. §
103/92. 8 251/92, 8 387/92, § 143/95. S 22/96, § 193/96. § 410/96 and S 325/97).

i,
* 5 11(4).
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With effect from 1 Jan 1999, the Levy Rates are as follows:

Sector Dependency Level Category of Foreign Levy Rates ($)
Workers
Monthly Daily
Manufacturing Up to 40% of total workforce - 240 8
Between 40% to 50% of total - 310 11
workforce
Skilled 30 1
Construction |l Local Worker to 5 Foreign Workers| Skilled 30 1
Unskilled 470 16
Marine 1 Local Worker to 3 Foreigh Worker Skilled 30 1
Unskilled 295 10
Process - Skilled 30 1
Maintenance
Unskilled 350 12
Conservancy - - 350 12
Service 30% of total workforce - 240 ]
Harbor Craft |l Local Worker to 9 Foreign Worke Certificated crew 30 1
Non-certificated crew 240 ]
Grass-Cutting - Skilled 30 1
i Unskilled 350 12
Domestic Worker - - 345 12
£) Dependency Ceiling

The government sets a maximum limit on foreign workers employed in various sectors of the
economy.”’

Sector Ceiling

Manufacturing 50% of total workforce

Service 25%

Construction 83% (1 local for every 5 foreign workers)
Marine 75%

2. Employment Passes

As stated before, employment passes are normally issued to professionals who earn a basic salary
of more than $$2,000 per month or have an approved university degree.™®

a) Application

Applications for an employment pass must be made to the Immigration Department and must be
supported by documents such as certified copies of academic or professional qualifications, working
testimonials, photographs of the applicant and endorsement by a local sponsor who would normally be the

applicant’s employer.”® An undertaking is required from the local sponsor that he will bear the responsibility

Y Supra tn.34.
™ See supra .10,
¥ Immigration Regulations. supra fn.10. Reg.9(4).
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for the applicant’s maintenance while in Singapore and will bear the cost of his repatriation if necessary.*
Reasons must also be given as to why a foreigner is required for the job and whether locals are available.”!

Processing of the application normally takes about eight weeks.** Employment passes are valid for

between one and three years and may be renewed at the discretion of the Controller of Immigration.”* In
addition, his spouse and any children of the applicant below the age of 21 may each apply for a dependant’s

pass.* Parents and parents-in-law may also be issued with social visit passes.”’

b} Termination

On compiletion or termination of employment, the employment pass holder must report to the
Immigration Department in person for cancellation of the employment pass.*

3. Professional Visit Passes

Foreign artistes and professionals taking up short-term assignments in Singapore must apply for

professional visit passes.'’” Applications must be accompanied by a letter from a local sponsor providing the
purpose, venue, duration and programme of the assignment, the applicant’s curriculum vitae, the applicant’s
remuneration, other information relevant to the assignment as well as an undertaking by the sponsor to

maintain and repatriate the applicant at the end of the assignment.*® A waiver of the requirement of a
professional visit pass for foreign speakers and exhibitors participating at conferences and exhibitions may

be granted through the Singapore Convention Bureau.*’
4. Permanent Residence

A permanent resident means a person who holds a valid entry permit or re-entry permit issued by the
Controller of Immigration under the Immigration Act.*

Permanent residency status is open to professionals or technical personnel and skitled workers who
are under 50 years of age and who have been in Singapore for at least six months on employment passes or
three-year work permits. *' Approval of permanent resident status is dependent on the applicant’s
qualifications, expertise and local employment. Applications for permanent resident status may also be made

for the applicant’s spouse and unmarried children under the age of 21.>* All such applications are made to the
Immigration Department,

* Ibid.

* fbid.

* Supra fn.16. at K-31.
 thid.

* Immigration Regulations. supra fn. 10, Reg.11{1).
* jbid . Reg.12.

* Ibid.. Reg.9(5).

T Ibid . Reg.12(1).

* Supra fn. 16, at K-32.
“ Ihid.

¥ 1bid.

Y ibid.

= Ibid.
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The Administrative Structure
A. Singapore Immigration and Registration

The body responsible for immigration issues in Singapore is the Singapore Immigration and
Registration (SIR) under the Ministry of Home Affairs. Business Visit and Social Visit Pass applications as
well as applications for a Professional Visit Pass and-for Permanent Residency are made to this body. This
body also is the main body entrusted with the responsibility of enforcing Singapore's immigration laws and
it works closely with the Singapore Police Force which is also under the supervision of the Ministry of Home
Affairs. Their offices are located at:

SIR Building 10 Kallang Road
Singapore 208718
Tel: (65)391-6100

Organizational Charst for the Singapore Immigration and Registration

B. Ministry of Manpower

However, applications for both the Employment Pass and the Work Permit are made to the
Employment Pass Department and the Work Permit Department respectively of the Ministry of Manpower.

The Employment Pass Department can be contacted at the following address:

Employment Pass Department
Ministry of Manpower

5" Level SIR Building

10 Kallang Rd

Singapore 208718

Tel: (65) 2975443

Fax: (65) 293-2138/296-2086

The Work Permit Department can be contacted at the following address:

Work Permit Department
Ministry of Manpower
18 Havelock Road
MOM Building #03-01
Singapore 059764

Tel: (65) 438 5122

Fax: (65) 5395344
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Ministry of Manpower Qrganizational Chart




212 Singapore: Legal Issues Relating to Thai Migrant Workers

IHegality

The Government of Singapore takes a very serious view of illegality especially when it deals with
illegal immigration or illegal foreign labor. Mr Wong Kan Seng, Minister for Home Affairs in a speech for .
the Second Reading of the Immigration (Amendment) Bill 1998 had this to say:

Singapore is asmall country with {imited resources. The presence of illegal immigrants will
pose a serious social and security problem, and compromise the safety and security of
Singaporeans. We have therefore taken, and will continue to take, a tough stand against all
immigration offenders — be they illegal immigrants, their smugglers, overstayers, or the
harbourers and emplovers of such peaple — especially given the current regional situation.

A. Immigration

In the same speech, he noted that since early 1998, the Police Coast Guard stepped up its patrols in
the waters to deter and arrest illegal immigrants and the Police and Singapore Immigration and Registration
have also raided hideouts and haunts in Singapore to flush out immigration offenders. Joint raids were
conducted with the Ministry of Manpower in the service and manufacturing sectors, for example, at food
courts, hawker centers and factories. These raids resulted in the arrest of 9,449 illegal immigrants and 5,425
overstayers in the first 7 months of 1998 alone, compared to 7,599 illegal immigrants and 6,314 overstayers
for the whole of 1997. As aresult the new Immigration {Amendment) Bill 1998 was passed to include heavier
penalties for some offences.

1. Illegal Entry, Residence and Departure

In the past, attempted illegal entry and departure attract penalties were less severe than those for
actual illegal entry and departure. While the penalty for illegal entry was a maximum 6 months’ jail and
mandatory caning of a minimum 3 strokes, the penalty for the attempted illegal entry offence was
imprisonment of between 3 months to 2 years and a fine of $4,000, but no caning. For illegal departure, the
penalty was a maximum $2,000 fine and 6 months’ jail, while the penalty for attempted illegal departure was
a maximum $2,000 fine and 3 months’ jail. However, now attempted illegal entry and departure attract a

penalty which is equivalent to actual illegal entry and departure.*

In the case of a person who has been previously convicted of any offence punishable with
imprisonment for a term of not less than three years but enters Singapore by the use of a passport or other travel
document which bears a name different from that stated in the order made against his entry into Singapore,
he will on conviction be punished with imprisonment for a term of not less than two years and not more than

five years and will also be liable to a fine not exceeding $$10,000 and to caning,™

A person who remains in Singapaore after the cancellation of any permit or certificate or any other
authorization for his continued stay for less than 90 days will be liable on conviction to a fine not exceeding

$$4,000 or to imprisonment for a term not exceeding six months or both,*® If he stays longer than 90 days,
he will be liable for imprisonment for a term not exceeding six months and to caning with not less than three
strokes.*® If the offender is not punishable with caning, he will in lieu of caning be punished with a fine not
exceeding $$6,000.5

* Immigration Act. 5.5 and 6.
 1hid., 5.9.

ibid., s.15.

* Ihid.

* fbid.
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It should be noted that the Criminal Procedure Code (Cap 68) provides that women, males sentenced

to death and males whom the court considers to be more than 50 years of age are exempted from caning.”® [n
addition, the punishment of caning cannot be inflicted unless a medical officer is present and certifies that the

offender is in a fit state of health.*”” If during the execution of the sentence, the medical officer certifies that
the offender is not in a fit state of health, the sentence of caning will be stopped.®

2. Abetment of Illegal Entry

Anyone who abets anyone to unlawfully enter Singapore, harbours any person who is in
contravention with the Immigration Act or employs any such person is also guilty of offences carrying with

them punishments of fines and mandatory jail sentences.®’

Previously, those convicted of engaging in a business of conveying prohibited immigrants into

Singapore could be jailed between 2 and § years and caned a mandatory minimum of 3 strokes.*? Although
this penalty was severe, in reality however, many traffickers, boatmen and runners caught smuggling illegal
immigrants escaped punishment under this section. Instead, they were charged with abetment of illegal entry.
This was because it is, in practice, difficuit to obtain evidence showing that the traffickers have engaged in
the business of smuggling illegal immigrants. As abettors, they were liable to be jailed between 6 months to
2 years and fined up to $6,000, but did not receive corporal punishment. However, now the amended Section
57(1) of the Immigration Act provides that abettors of illegal entry under section 6 will be punished with a
mandatory minimum of 3 strokes of the cane, in addition to the existing penalty of between 6 months to 2
years’ jail

3. Employment of Immigration Offenders

The Government of Singapore takes a very serious view of employers of immigration offenders. In
the speech mentioned above, Mr. Wong Kan Seng said:

Employers of immigration offenders should also be severely dealt with. This is because if
employers do not offer them jobs, illegal immigrants will not be attracted fo come to
Singapore.

Employers of more than 5 immigration offenders could be sentenced to between 6 months to 2 years’
jail, fine not exceeding $6,000 and caned.*® This was amended to increase the maximum fine for employers

of more than 5 immigration offenders who cannot be caned because they are females or more than 50 years
old from $6,000 to $10,000.

Corporate bodies which employ immigration offenders are fined between $50,000 and $100,000 in

lieu of mandatory jail sentences or caning on conviction.* In addition, an officer of the company who
approves the employment is personally liable to be prosecuted for the offence of employing immigration
offenders. He is liable, on conviction, to the same penalties for employing immigration offenders. This was
also amended to increase the default fines in lieu of mandatory jail or caning for corporate bodies convicted
of employing immigration offenders to between $100,000 and $200,000 to maintain the deterrent effect.

* Criminal Procedure Code, 5.231.
* Ibid.

® fhid.

o bid.

2 Immigration Act. 5.37(1).
 Immigration Act. 5.57.

™ thid.



234 I Singapore: Legal Issues Relating to Thai Migrant Workers

4. Rebuttable Presumption of Attempted lllegal Entry

Before the recent amendments, illegal immigrants arriving by sea and who were caught in Singapore
territorial waters before they disembark from their vessels were not considered to have "entered” Singapore
within the meaning of Immigration Act. Although they were charged with attempted illegal entry, there was
a problem of proof of intent as the illegal immigrant when caught, usually claimed that he has no intention
to enter Singapore. -

Added to this was the problem created by the right of transit under international law. These illegal
immigrants often claimed that they are exercising their right of transit through Singapore waters as a legal
defense. Short of a confession, there was often no way to rebut their ¢laim. By relying on a such a defense,
the illegal immigrants created a reasonable doubt as to whether they had intended to enter Singapore illegally.
Such evidential difficulties made it difficult for the Police to prove such cases beyond a reasonable doubt as
required by law and to successfully prosecute some of these illegal immigrants,

As aresult, a presumption clause was added to in the Immigration Act so that any foreigner fitting the
profile of an illegal immigrant found in Singapore port waters will be presumed to be attempting to enter
Singapore illegally if:

(a) he does not carry any valid travel document; or

(b) he has no visible means of subsistence, e.g. inadequate funds or resources for a person’s basic upkeep for
a week'’s stay in Singapore; or

(c) he had taken precautions to conceal his identity or presence from the Police or Immigration officers, e.g.
by lying low in the boats or by traveling at night without a light.®*

The presumption assists the prosecution by putting the onus on the accused to satisfy the Court that it is
more probable than not that he was not attempting to enter Singapore, which is a heavier burden than merely
raising a reasonable doubt that he was attempting to enter Singapore.

B. Labor

As stated before, no foreigner may work in Singapore unless he has been issued with a work permit
or an employment pass, The Ministry of Manpower adopts a serious view against illegal employment in
Singapore. It conducts regular inspections at various workplaces and the employers and foreign workers
convicted of illegal employment will be dealt with in accordance to the penalties stated under the Employment
of Foreign Workers Act. The Employment of Foreign Workers Act was amended in March 1996 to make
provisions for the occupiers (normally the principal contractors) of work sites to ensure that there are no illegal

workers on their sites.*® In addition, a police officer or employment inspector may arrest without warrant any
person who he reasonably believes is employed in Singapore without a valid work permit.*’

1. Employment Inspectors

In addition to relying on the Police, the Ministry of Manpower also uses employment inspectors to
run checks on foreign workers.® An employment inspector has the power to enter and search any premises
when he has reasonable cause to believe that any person is employed therein or that evidence of the
commission of an offense under the Employment of Foreign Workers Act can be found.*® In addition, he can
require any person to produce identity documents and work permits, take photographs of the premises and
relevant persons, retain any documents relevant to carrying out his duties and interview anyone in the course
of his duties and to take a written statement down provided that the statement shall be read to the person and

% Immigration Act. 5.6.
* Act 37/95.

“75.16.

““5.2.3.

"5.16.
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if correct, signed by him.™ Any person who fails to comply with the requests of an employment inspector shall
be deemed to obstruct an employment inspector in the execution of his duties and will be liabie to a fine and/or
it

jail.

2. Employers

Any employer who employs a foreign worker without a valid work permit will be charged in court.”
The penalty for an employer convicted for the first time is a fine of an amount ranging between 24 to 48

months’ foreign worker levy, or to imprisonment for a term not exceeding one vear or both.” For the second
and subsequent conviction, the fine amount is the same but imprisonment is mandatory for a term not less than

less than one month and not more than a year.”

3. Work Site Occupiers

Where a foreigner is found on any premises, the occupier of the premises is presumed to have

employed the foreigner unless the contrary is proved.” As a result, occupiers of work places are responsible
for preventing illegal foreign workers from entering or remaining at the site. In addition, employers of foreign
workers must prove that their workers had valid work permits when they were hired. It is not a defense that
the employerdid notknow thatthe worker was a foreigner unless he proves thathe had exercised duediligence
to ascertain the nationality of the worker. “Due diligence” is exercised by checking the worker’s passport or
other travel documents. The amended Act also requires that occupiers put up adequate security measures and

access control systems to prevent illegal foreign workers from entering the site.” Failure to do so will result
in a fine if itlegal foreign workers are found on the site.” The penalty if convicted for the first time is a fine

of an amount between 24 to 48 months’ levy for every illegal foreign worker found at the worksite.” In the
case of a second and subsequent conviction, the fine is doubled to 48 to 96 months of foreign worker levy or

to imprisonment for a term not exceeding two years or both.”
4. Foreign Workers

Any foreigner found in the employment of an employer without a valid work permit or employment
pass can be charged in court.® The penalty for the foreign worker is a fine not exceeding S$5,000 or
imprisonment for a term not exceeding one year or both.*!

One problem that needs to be addressed is how the repatriation of the illegal foreign worker is to be
carried out and who is to bear to the cost of the repatriation. This problem is probably best addressed though
bilateral understandings and agreements.

™ Ibid,
518
"85
™ ihid,
™ Ibid.
™ §6A.
* Employment of Foreign Workers (Security Measures for Work Place) Notification (Cap 91A, N5; S 73/96).
7818,
™ thid,
" Ibid.
wgs,
* fbid.



236 Singapore: Legal Issues Relating to Thai Migrant Workers

Conclusion

Foreign labor and illegal immigration are sensitive issues in Singapore as they touch on important
governmental policies and international relations and to my knowledge, there is no one else doing legal
research with regards to migration issues.

It is conceded that the Singapore immigration and labor laws are very strict. However, Singapore is
heavily dependent on foreign tabor be it in the professional field, the construction industry or even domestic
help. Thus, the Government generally takes a pragmatic view towards migrant workers and modifies its laws
and regulations in response to changing regional and global situations. While stricter laws were enacted
against illegal foreign labor during the Asian Economic Crisis, the Government also reduced the foreign
worker levies so as to facilitate the competitiveness of Singapore companies. The pragmatic philosophy
behind our immigration and labor policies are probably best summed up in that speech by Mr. Wong Kan Seng
in which he said:

Ensuring that we properly manage the inflow, presence and outflow of a large pool of
Joreign visitors and workers in Singapore, be they legal or illegal, is one of four] greatest
challenges. In managing this foreign population, we need to strike a fine balance between
our economic objectives and ensuring that we do not compromise the sense of safety and
security of Singaporeans.



Conclusion
Sajin Prachason

Following is the brief summary of the most significant findings of the research on Thai migrant
workers in Japan, Taiwan, Malaysia and Singapore. It will be divided into three major sections according
to the order of migratory processes; first, background of the Thai migrant workers; second, details of their
recruitment procedure; and third, living conditions inthe destination countries.

1. Background in Thailand (Table 1)

Education

Our cross-country research data reveals that most Thai migrant workers have finished only
primary education, except for those who went to Japan. As Table | indicates, only around 30% of our
respondents in Taiwan, Malaysia, and Singapore had education beyond primary school. On the contrary,
as high as 80% of Thai workers in Japan in our research had at least 9 years of education, and
interestingly enough, about 29% of them were university graduates.

The key to explaining the high educational level of those who went to Japan may be the
extremely high recruitment cost. This cost limits migrants to Japan to only the people who can eam
relatively high income and possess their own land or valuable property because they are the ones who can
borrow a large sum of money to pay the recruitment cost. In the areas where the migrants were from,
individuals who earn better income tend to be non-farmers, and thus tend to have a higher educational
level than others. This applies to those who went to Taiwan, Malaysia, and Singapore in the relationship
between respondents’ low educational level and low recruitment cost conversely.

Occupation in Thailand

In general, workers who emigrated to Malaysia, Singapore and Taiwan had jobs in the
agricultural sector when they were in Thailand, while those to Japan were most in the service industry.
The majority of Thai workers in Taiwan and Singapore (72% and 62% respectively) used to be farmers,
and some were hired in factories. For Thai workers in Malaysia, they did a large range of activities for
their living in Thailand, resulted in dispersed percentages. According to the Japan case, the service sector
is a primary part for workers’ livelihood before leaving their host country. This includes entertainment
services, in addition to services and sales. Though only 14% of workers in Japan did farming before
migration, in another question asking “Did you do farming?”, 31 percent answered that they had farmed
either on land owned by the respondents’ family or on someone ¢lse’s land. Thus, it can be concluded
that some of the respondents had been farmers in their hometown, before they moved to Bangkok or other
provincial cities, engaged in other non-agricultural occupation, and then migrated to Japan,

Monthly Income in Thailand

Comparatively, before emigrating overseas, those who worked in Japan were likely to be high-
income earners while others in Singapore, Taiwan and Malaysia were quite poor. To be more detailed,
Thai workers in Japan whose monthly income in Thailand was 15,001 baht up to the maximum of 50,000,
totals around 40% while another 20% received income in Thailand between 10,001 baht and 15,000 baht.
On average, Thai workers in Japan used to earn 14,708 baht per month (387 US$). For Singapore, the
income of those are clearly concentrated within the range of 1,001-10,000 baht. The mean is 3,651 baht
per month (96 US$), much lower than that of workers who went to Japan. For Workers in Taiwan, they
similarly earned fairly low incomes in Thailand. While the majority who went to Japan got paid over
10,000 baht, the majority in Taiwan got paid below 10,000 baht, not to mention that the average income
was 3,405 baht (90 US$). For Malaysia case, our data reveals 33% were paid monthly between 1,001-
5,000 Baht; however, as much as 59% of these people did not answer.

It is obvious that there is a relationship between the number of years attending school, the
previous occupation, and the previous income in Thailand. In fact, workers whose lives mostly depended
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on agriculture are the same group as those who have lower school education and earn lower salary, More
importantly, it can be said that educational level, previous occupation, and previous income are good
indicators regarding which country Thai migrants are likely to go to work.

Marital Status

In all case, the number of the married outweighs that of single. In particular, a high percentage
of workers in Singapore are married workers.
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2. Recruitment Process (Table 2)
Travel Arrangement and Mode of Recruitment

With regard to travel arrangement, private recruitment agencies played an important role for
Thai workers who went to Japan, and especially to Singapore. However, to go to Malaysia and Taiwan,
this kind of service was less used. For workers empleyed in Malaysia, relatives and friends, in addition to
employers, appears to be the most relevant group arranging traveling services. Surprisingly, almost all
Thai migrant workers in Taiwan relied on their Thai employers and Thai government recruitment office
for arrangement. In contrast to Taiwan case, private recruitment agencies in Thailand play a decisive role
for those going to Singapore. As high as 72% used services provided by agencies while only 11%
depended on relatives and friends. Traveling to Japan, Thai migrant workers had three channels, by
themselves, by relatives/ friends or by private recruitment agencies.

Regarding mode of recruitment, our data provides a quite similar picture as that for trave!
arrangements, except for the Japanese case where relatives and friends became the main assistance,
suggesting a more developed migration network in Japan. On the contrary, those who went to Singapore
largely depended on private recruitment agencies in job search. Once again, Thai workers in Taiwan, and
also in Malaysia, found their relatives/friends, Thai government office, and Thai employers in Thailand
more helpful in employment management. However, as stated above, it shows a strong tendency in
Japanese case that support from friends and relatives became the prime channel for those in Japan, as
73% were facilitated by the informal social network.

Recruitment Cost

The average recruitment cost in Japan topped that in others, closely followed by that in Taiwan.
The recruitment fee for working in Malaysia was the lowest. As Table 3 shows, as high as 25% in Japan
paid more than 200,000 baht, with a high concentration in the range of 10,001-50,000 baht. Moreover,
the average cost is accounted to 145,623 baht (387 US$). For Thai workers hired Taiwan, the fees paid in
order to get a job is around 130,000 baht (3,458 USS), and although they used the government
recruitment for recruitment service, over 70% of the total paid quite high fees between 100,001-200,000
baht. A lower amount of recruitment expenses were required by Thai workers in Singapore as almost all
paid amounts in the range of 10,001-100,000 baht for such fees, leading to the mean cost of 57,000 baht
(1,516 USS). Working in Malaysia seems to charge the workers the least cost. All workers paid no more
than 10,000 baht, and some paid even no fees because of the arrangement made by their employers. This
situation reflects the legal system for migrant workers in each country, in which the stricter the
immigration policy is, the higher are the fees that they have to pay

Occupation in Destination Countries

Once they arrived in destination countries, Thai workers joined various labor segments, Some
could work in the same occupation as they did in Thailand, while others were hired in completely
different sectors. Generally speaking, only the workers in Japan had their same main work type in both
the origin and the destination country. However, in the other three countries, most workers clustered in
different segments. As for Singapore and Taiwan, construction and industry absorbed almost all workers
despite the fact that many of these people were farmers in Thailand. Many Thai workers in Malaysia
became cooks in restaurants while some worked in agticulture and fishery industry. Combined with
entertainment, including dancers, singers, and restaurant and food delivery, workers in services ranked the
first for those working in Japan, the percentage being as high as about 60%.
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Conclusion

3. Conditions in Destination Country (Table 3)
Legal Status

When Thai workers entered destination countries, most had visas. However, after staying
for a period, their legal status tended to be insecure due to overstaying, resulted in invalid visa. For
those in Japan, getting into the country with a tourist visa was mainly used at the initial stage of
migration. But at the time of interview, it was found that less than half possessed a valid one.
Similarly, in the case of Malaysia, most Thai workers obtained temporary working permits at first, but
a lot of those later became invalid. With temporary residence permit when entry, almost respondents
in Taiwan overstayed, thus losing validity of visa. Regarding Singapore where no visa but work
permit is required, 94% of Thai workers owned work permit.

Work Contract

Most workers in both Singapore and Taiwan had signed work contracts. In contrast, a
number of those in Japan and Malaysia did not do so.

Income per Month

In general, the Thai worker’'s income in destination countries is satisfactory, much higher
than their former one in Thailand. Those who went to Japan earned a larger income than their
counterparts in the other three countries, with the mean income 61,594 baht per month (1,621 US$).
Those in Taiwan and Singapore followed with far less average income, 24,473 baht (644 USS$) and
18,942 baht (498 USS$) respectively, while the rest in Malaysia got no more than 10,000 baht. As
illustrated in Table 3, 30% of Thai workers in Japan earned more than 75,000 baht and 4% of them
made over 100,000 baht, For Taiwan, all earned between 10,001 and 50,000 baht per month while
those in Singapore mostly received around 10,001-25,000 baht. Regarding Malaysia where Thai
workers got paid the least, over half eamed income in the range of 4,000-6,000 baht only while just a
few got more than 10,000 baht,

Remittances

Remittance is another point that can not be ignored since it indicates how much benefit
Thai workers acquired from working overseas. According to the figure in Table 3, it is distinct that
Thai workers in Japan sent their remittances home in the widest range from 10,001 baht up until more
than 100,000 baht each time, while the bulk of their counterparts in other countries of destination
remitted mostly up to around 30,000 baht. More specifically, Thai migrant workers in Malaysia seem
to remit the lowest amounts; nearly 40% dispatched part of their earning in the range of 1,000-3,000
baht only. The highest concentrated amount remitted by those in Taiwan and Singapore are within the
range of 10,001-30,000 and 1-10,000 baht respectively. Though the majority of those in Japan
remitted in the range that is not considered far from their counterparts, a number of them remitted
100,000 baht as minimum, The highest amount sent to Thailand from Japan was 317,000 baht per
time and the average remittance sent from Japan was as high as 101,994 baht (2,684 US§).

Intention to be Citizens of Destination Countries

Generally speaking, the numbers of Thai workers who did not intend to be citizens of their
destination countries outweighs those who did, except for Taiwan case. In Singapore, as much as
85% did not want to change their citizenship. Moreover, in Japan, despite the fact that many are
settled in Japan and it is assumed that becoming a citizen is likely to give them better status and make
it easier to gain access to public services, the majority did not want to be Japanese citizens.
[nterestingly, however, as high as 32% wanted Taiwanese citizenship and nearly half even felt
uncertain of becoming the other citizens.
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Conclusion

Conclusion

To draw a conclusion, first of all, all Thai citizens in our research who emigrated to work in
Taiwan, Malaysia, and Singapore, have some characteristics in common. The typical profile of those
is: low level of education, financially weak, married, and farmers. On the contrary, that of those who
moved to Fapan is: well-educated, financially independent (most of them can be considered middle or
upper middle class), and workers in the service sector.

Second, in terms of travel arrangement and job hunt, private recruitment agencies are very
important but only for those who go to Singapore, while social network and the Thai government
office are the major facilitators in the other three countries.

Third, it is clear that recruitment fees, income in destination countrigs and remittances have
co-relationship to each other. In other words, our data found that the higher the recruitment cost is,
the more benefits Thai workers receive from their work overseas in income, and thus remittance. In
this sense, the Japanese case presents a good example; those who go to Japan pay for high recruitment
fees but gain high income and send high remittances.

Fourth, Thai workers are less likely to obtain beneficial labor skills from their work in
destination countries because after their return most of them were employed in totally different areas,
from what they had been in their previous jobs. The exception for this is Japan where Thai migrant
workers in Japan tend to work in the similfar jobs that they used to do so while they were in Thailand.

Fifth, concemning legal status in destination countries, most of the Thai workers were legal

at the first step of entry but because of overstaying, their status tended to be illegal, especially in
Japan.

Sixth, as recruited by private or government recruitment agencies, workers in Singapore
and Taiwan got work contracts while those in Malaysia and Japan who were assisted by social
network, tend not ta have such forma! contracts.

Lastly, the intention to change to the citizenship of the destination country is less attractive
to Thai workers in Japan, Taiwan, and Singapore, while it is more so in Malaysia.
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