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Official developing country proposals for the review or renegotiation of TRIPS
as regards biodiversity and associated knowledge (1999)

b" A

ant varieties}

Lanka, Tanzania,
Uganda, Zambia"

informed consent of government and
communities in country of origin

Kenya' - Need five-year extension of - Need five-year extension of
transition period transition period
- Harmonise TRIPS with CBD - Increase scope of 27.3(b) to
include protection of indigenous
knowledge and farmers' rights
- Harmmonise TRIPS with CBD
Venezuela" In 2000, introduce mandatory system of IPR protection for traditional
knowledge of indigenous and local communities, based on the need to
recognise collective rights
| Africa Group" - Review should be extended + - Review should be extended +
additional five year transition after additional five year transition after
that that
- Review should clarify that plants, - Sui generis laws shouid allow for
animals, microorganisms, their parts | protection of community rights,
and natural processes cannot be continuation of farmers' practices
patented and prevention of anti-competitive
practices which threaten food
sovereignty
- Harmonise TRIPS with CBD and
FAQ
LDC Group” - There should be a formal - Sui generis provisions must be
clarification that naturally occurring flexible enough to suit each
plants and animals, as well as their country's seed supply system
parts {gene sequences), plus - Need for extended transition
essentiaily biclogical processes, are | period
not patentable.
- Incorporate provision that patents
must not be granted without prior
informed consent of country of origin
- Patents inconsistent with CBD Art
15 (access) should not be granted
- Need for extended transition period
Jamaica, Sn No patenting plants without prior

SAARC" There is a need to prevent piracy of traditional knowledge built around bio-
diversity and to seek the harmonization of the TRIPS Agreements with the
UN Convention on Biological Diversity so as to ensure appropriate returns to
traditional communities.

sSADC" - The transitional period for - The transitional period for
implementation of 27.3(b) should be | implementation of 27.3(b) should be
extended and the 2000 review should | extended and the 2000 review
be delayed. should be delayed. :
- The review of 27_3(b} should - The review of 27.3(b) shouid retain
harmonise TRIPS with CBD. the sui generis option.
- The exclusion of essentially
biological processes from
patentability should extend to
microbiological processes.

G77™ Future negotiations must make operational the provisions relating to the

transfer of technology, to the mutual advantage of producers and users of
technological knowledge and seek mechanisms for a balanced protection of
biological resources and disciplines to protect traditional knowledge
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Bolivia, Colombia,
Ecuador,
Nicaragua, and
Pery”®

The Seattie Mini ference should adopt a mandate to: (a) camry out
studies in order to make recommendations on the most appropriate means
of recognizing and protecting traditional knowledge (TK) as the subject
matter of IPR; (b) initiate negotiations with a view to establishing a
multilateral legal framework that will grant effective protection to the
expressions and manifestations of TK; (¢} complete the legal framework
envisaged in paragraph (b) above in time for it to be included as part of the
results of the new round of trade negotiations.

"WTIGCANI23 of 5 July 1999

" WT/GCM/282 of 6 August 1999

"WT/GCM/302 of 6 August 1899

Y WT/GCMIZ51 of 13 July 15989

* hitp: fAwww foe ora/international/wto/govt html of 2 September 1999

" WT/L/326 of 22 October 1999
"WT/IL/317 of 1 October 1988,

M WT/MIN(99)/3 of 2 November 1999
" WT/GCMI362 of 12 October 1999

ACRONYMS

CBD United Nations Convention on Biological Diversity

EU European Union

FAQC United Nations Food and Agriculture Organisation
GATT General Agreement on Tariffs and Trade

G77 Group of 77 developing countries at the United Nations
iPR intellectual property right(s)

LDC least-developed country

NAFTA North America Free Trade Agreement

SAARC South Asia Association for Regional Cooperation
SADC Southern Africa Development Cooperation

TK traditional knowledge

TRIPS Trade Related Aspects of intellectua! Property Rights -
UPOV Union for the Protection of New Varieties of Plants
WTGC World Trade Organisation

FOR A FULL REVIEW OF TRIPS 27.3(b) ,GRAIN, March 2000

FOR FURTHER INFORMATION

GRAIN
Girona 25, pral.

08010 Barcelona Spain
Tel: (34-93) 301 13 81 | Fax (34-93) 301 16 27
Ermail: grain@ben.servicom.es | Web: hitp://www.grain.org

URL: hitp./iwww. grain.org/publications/reportsfripsfeb00. htm

Transtations into French and Spanish are forthcoming.
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OAU Model Law

AFRICAN MODEL LEGISLATION FOR THE PROTECTION OF THE
RIGHT OF LOCAL COMMUNITIES, FARMERS AND BREEDERS, AND
FOR THE REGULATION OF ACCESS TO BIOLOGICAL RESOURCES

Whereas, the State and its people exercise sovereign and inalienable rights over their biological
resources;

Whereas, the rights of local communities over their biological resources, knowledge and
technologies that represent the very nature of their livelihood systems and that have evolved
over generations of human history, are of a collective nature and, therefore, are a priori rights
which take precedence over rights based on private interests;

Whereas, the vital role that women play in the generation, conservation, and sustainable use of
biological diversity and associated knowledge and technologies is self evident, and it thus
becomes essential to make it possible-for their full participation at all levels of policy-making and
implementation in relation to biological diversity, and associated knowledge and technologies;

Whereds, it is necessary to protect and encourage cultural diversity, giving due value to the
knowledge, technologies, innovations and practices of local communities with respect to the
conservation, management and use of biological resources;

Whereas, itis the duty of the State and its people to regulate access to biological resources and
to community knowledge and technologies;

Whereas, the State recognizes the necessity of providing adequate mechanisms for
guaranteeing the just, equitable and effective participation of its citizens in the protection of their
collective and individual rights and in making decisions which affect its biological and intellectual
resources as well as the activities and benefits derived from their utilization;

Whereas, there is the need to promote and support traditional and indigenous technologies for
in the conservation and sustainable use of biological resources and to complement them by
appropriately developed modemn technologies;

Whereas, there is the need to implement the relevant provisions of the Convention on Biclogical
Diversity, in particular Article 15 on access to genetic resources, and Article 8(j) on the
preservation and maintenance of knowledge, innovations and practices of indigenous and local
communities;

Whereas, all forms of life are the basis for human survival, and, therefore, the patenting of life,
or the exclusive appropriation of any life form or part or derivative thereof violates the
fundamental human right to life;

Now, therefore, it is hereby legislated as follows:
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PART I
OBJECTIVES

The main aim of this legislation shall be to ensure the conservation, evaluation and sustainable
use of biological resources, including agricultural genetic resources, and knowledge and
technologies in order to maintain and improve their diversity as a means of sustaining all life
support systems.

The speCific objectives of this legislation shall be to:

a) recognize, protect and support the inalienable rights of local communities including farming
communities over their biological resources, knowledge and technologies;

b) recognize and protect the rights of breeders;

c) provide an appropriate system of access to biological resources, community knowledge and
technologies subject to the prior informed consent of the State and the concerned local
communities;

d) promote appropriate mechanisms for a fair and equitable sharing of benefits arising from the
use of biological resources, knowledge and technologies;

e) ensure the effective participation of concerned communities, with a particular focus on
women, in making decisions as regards the distribution of benefits which may derive from the
use of their biological resources, knowledge and technologies;

f) promote and encourage the building of national and grassroots scientific and technological
capacity relevant to the conservation and sustainable use of biological resources;

g) provide appropriate institutional mechanisms for the effective implementation and
enforcement of the rights of local communities, including farming communities and breeders,
and the conditions of access to biological resources, community knowledge and technologies;

h) promote the conservation, evaluation and sustainable utilisation of biological resources with a
particular focus on the major role women play;

i) promote improvements in the productivity, profitability, stability and sustainability of major
production systems through yield enhancement and maintenance of biological diversity;

j) promote the supply of good quality seed/planting material to farmers; and

k) ensure that biclogical resources are utilised in an effective and equitable manner in order to
strengthen the food security of the nation.

PART Il

DEFINITIONS AND SCOPE

Definitions 1. The use of the following terms shall take the meanings in this legisiation, as

defined below: Access is the acquisition of biological resources, their derivatives, community
knowledge, innovations,
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technologies or practices as authorised by the National Competent Authority. Benefit Sharing is
the sharing of whatever accrues from the utilisation of biological resources, community
knowledge, technologies, innovations or practices. Biological resource includes genetic
resources, organisms or parts thereof, populations, or any other component of ecosystems,
including ecosystems themselves, with actual or potential use or value for humanity. Collector is
any natural or legal person, entity or agent obtaining access to biological resources, locai
practices, innovations, knowledge or technologies under authority given by the National
Competent Authority. Community Intellectual Rights are those rights held by local communities
over their biological resources or parts or derivatives thereof, and over their practices,
innovations, knowledge and technologies. Community Knowledge or indigenous knowledge is
the accumulated knowledge that is vital for conservation and sustainable use of biological
resources and/or which is of socio-economic value, and which has been developed over the
years in indigenous/local communities. Derivative is a product developed or extracted from a
biological resource; a derivative may include such products as plant varieties, oils, resins, gums,
proteins etc. Ex Situ Condition is the condition in which a biological resource is found outside its
natural habitat. Under the present law, any lineage that is cuitivated within its country of origin is
not considered to be in an ex situ condition. Innovation is any generation of a new, or an
improvement of an existing, collective and/or cumulative knowledge or technology through
alteration or modification, or the use of the properties, values or processes of any biological
material or any part thereof, whether documented, recorded, oral, written or in whatever manner
otherwise existing. In Situ Condition is the condition in which a biclogical resource is found in
its ecosystem or natural habitat. In the case of a domesticated or cultivated variety, its condition
is in situ when that variety is found in the cultural context in which its specific properties have
been developed. Local Community is a human popul/ation in a distinct geographical area, with
ownership over its biological resources, innovations, practices, knowledge, and technologies
governed partially or completely by its own customs, traditions or laws. National Competent
Authority is the entity authorised by the State to supervise and watch over the implementation of
one or more of the components of the present law. Prior Informed Consent (PIC) is the giving by
a collector of complete and accurate information, and, based on that information, the prior
acceptance of that collector by the govemment and the concerned local community or
communities to collect biological resources, or indigenous knowledge, or technologies.

Scope 2. 1) This legislation applies to: i) Biological resources in both in situ and ex situ
conditions; ii) The derivatives of the biological resources; iii) Community knowledge and
technologies; iv) Local and indigenous communities; and v) Plant breeders 2) This legislation
shall not affect the foilowing: i) The traditional systems of access, use or exchange of biological
resources, ii) Access, use and exchange of knowledge and technologies by and between local
communities; 3} The sharing of benefits based upon the customary practices of the concemed
local communities, provided that the provisions of paragraph 2 shall not be taken to apply to any
person or persons not living in the traditional and customary way of life relevant to the
conservation and sustainable use of biological resources.

PART Il
ACCESS TO BIOLOGICAL RESOURCES

Application for access to biological resources and to the knowledge and technologies of local
communities 3. 1)} Any access to any biological resources and knowledge or technologies of
local communities in any part of the country shall be subject to an application for the necessary
prior informed consent and written permit. 2) Any access to any biological resource in a '
protected area shall be subject to an application for the necessary prior informed consent and
written permit. 3} All applications for the necessary consent and written permit to access any
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biological resource, community knowledge or technology, shall be directed to the National
Competent Authority unless otherwise explicitly provided for by law.

4. 1) In making an application for access as provided in article 3 above, the following
information shall be provided by the applicant: i) the identity of the applicant and the documents
that testify to her/his legal capacity to contract, including, were approprnate, the identity of all
partners with the contracting party; ii) the resources to which access is sought, including the
sites from which it will be collected, its present and potential uses, its sustainability and the risks
which may arise from access to it; iii) whether any collection of the resource endangers any
component of biological diversity and the risks which may arise from the access; iv) the purpose
for which access to the resource is requested including the type and extent of research,
teaching or commercial use expected to be derived from it; v) description of the manner and
extent of local and national collaboration in the research and development of the biological
resource concemed; vi) the identification of the national institution or institutions which will
participate in the research and be in charge of the monitoring process; vii) the identity of the
location where the research and development will be carried out; viii) the primary destination of
the resource and its probable subsequent destination(s); ix) the economic, social, technical,
biotechnological, scientific, environmental or any other benefits that are intended, or may be
likely to, accrue to the country and.local communities providing the biological resource as well
as the collector and the country or countries where he/she operates; Xx) the proposed
mechanisms and arrangements for benefit sharing; xi) description of the innovation, practice,
knowledge or technology associated with the biological resource; and xii) an environmental and
socio-economic impact assessment covering at least the coming three generations, in cases
where the collection is in large quantities. 2) Nothing in paragraph (1) shall prevent the National
Competent Authority requesting for any other information which it may deem necessary for the
effective implementation of this legislation.

Requirement of Consultation and Prior Informed Consent (PIC) 5. 1) Any access to biological
resources, knowledge and or technologies of local communities shall be subject to the written
prior informed consent of: i) the National Competent Authority; as well as that of ii) the
concemed local communities, ensuring that women are also involved in decision making. 2) An'
access carried out without the prior informed consent of the State and the concemed local
community or communities shall be deemed to be invalid and shali be subject to the penalties
provided in this legislation or any other legislation that deals with access to biological resources
3) The National Competent Authority shall consuit with the local community or communities in
order to ascertain that its/their consent is sought and granted. Any access granted without
consultation with the concermed community or communities shali be deemed to be invalid and i
violation of the principle and requirement for prior informed consent as required under this
Article.

Placement of Completed Application Form in. Public Registry 6. 1) Upon completion of the
application, the National Competent Authority shall place or cause to be placed, the said
application in a public registry or gazette, or cause it to be published in a newspaper that is
reasonably accessible to the public for a period of x days. 2) Any person may consult the public
registry and comment on the application. 3) The National Competent Authority shall cause the
wide and effective dissemination of the relevant information to the communities concemed and
to other interested parties. :

Granting of Access 7. 1) The granting of an access permit shall be carried out by the National
Competent Authority or any person duly authorised to do so under the provisions of this
legislation within a specified time limit. 2) Any access permit shafl be granted through a signed
written agreement , between the National Competent Authority and/or the concerned local
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community or communities on the one hand where applicable, and, the applicant or collector on
the other hand. 3} The access permit shall only be valid if there is a written prior informed
consent.

Contents of the Agreement 8. 1) The agreement referred to in article 7 shall contain
commitments undertaken or to be undertaken by the collector, as follows. i) to adhere to a limit
set by the National Competent Authority on the quantity and specification of the quality of the
biological resource that the collector may obtain and/or export; ii) to guarantee to deposit
duplicates of, with complete field information on, each specimen of the biological resource or the
records of community innovation, practice, knowledge or technology collected with the duly
designated governmental agencies and, if so required, with local community organizations; iii) to
inform immediately the National Competent Authority and the concerned local community or
communities of all findings from research and development on the resource; iv) not to transfer
the biological rescurce or any of its derivatives or the community innovation, practice,
knowledge or technology to any third party without the authorization of the National Competent
Authority and the concemed local community or communities; v} not to apply for any form of
intellectual property protection over the biological resource or parts or derivatives thereof and
not to apply for intellectual property rights protection over a community innovation, practice,
knowledge or technology without the prior informed consent of the original providers; vi) to
provide for the sharing of benefits; vii}access shall be conditioned upon a commitment to
contribute economically to the efforts of the State and concemed local community or
communities in the regeneration and conservation of the biclogical resource, and the
mainteriance of the innovation, practice, knowledge or technology to which access is sought;
viii) submit to the National Competent Authority a regular status report of research and
development on the resource concemed and where the biological resource is to be collected in
large quantities on the ecological state of the area; and ix) abide by the relevant laws of the
country particularly those regarding sanitary control, biosafety and the protection of the
environment as well as by the the cultural practices, traditional values and customs of the local
communities. 2) All efforts should be made for the research to be doné in the country and in a
manner that facilitates the participation of actors in the country of the provider of the biological
resource.

Patents over Life Forms and Biological Processes 9. 1) Patents over life forms and biological
processes are not recognized and cannot be applied for. 2) The coilector shall, therefore, not
apply for patents over life forms and biological processes under this legistation or under any
other legislation relevant to the regulation of access and use of a biological resource,
community innovation, practice, knowledge and technology, and the protection of rights therein.

Approval of Granting of Access 10. The National Competent Authority shall approve the
granting of access to the biological resource or the community innovation, practice, knowledge
or technology in question with any conditions it may deem necessary. In granting access the
National Competent Authority shall ensure that all the requirements under this legislation have
been fulfilled.

Conditions Pertaining to Academic and Research Institutions, Public Agencies and Inter-
governmental Institutions 11. 1) The National Competent Authority shall subject ali applications
for access to a biological resource, a community innovation, practice, knowledge or technology
to the prior informed consent of the concemed community or communities. 2) The National
Competent Authority shall determine the appropriate conditions to be met under the written
agreement referred to in Article 8, by academic and research institutions, public agencies and
inter-governmental institutions. 3) The application for access for research purposes shall clearly
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_state the objective of the research and the relation of the applicant to industry. Neither the
sample nor the associated information shall be transferred without a material transfer
agreement reserving the prior rights of the State and/or community or communities. 4} Where
the institutions referred to in this Article change their activities to be predominantly the
commercialisation of a biological resource, the National Competent Authority shall cause the
conditions and terms to be varied accordingly.

Benefit Sharing 12 1. The access permit should be subject to the payment, made before
commencement of collection, of a fee the sum of which will depend on whether or not the
collection is to be used for commercial purposes, and the number of samples, the area of
coliecting, the duration of collection and whether or not the collector is granted exclusive rights.
2. The State and the community or communities shall be entitled to a share of the eaming
derived from when any biological resource and/or knowledge collected generates, directly or
indirectly, a product used in a production process.

Types of Permit to be Granted for Access 13. 1) Having ascertained that the conditions set by
the prior informed consent procedure have been fulfilled, the National Competent Authority shall
grant the applicant/collector the appropriate permit for access. This may be an academic
research permit, commercial research permit, or a commecial exploitation permit. 2) No person
shall be in possession of and use two types of permit at the same time for the same resource
unless granted written permission to do $o. 3) Nothing in this Article shall be deemed to limit the
National Competent Authority's power to issue any other type of access permit.

Revocation of Access Permit 14. 1) The National Competent Authority may unilaterally
withdraw consent and repossess the written permit under the following conditions: i) when there
is evidence that the collector has violated any of the provisions of this legislation; ii) when there
is evidence that the collector-has failed to comply with the agreed terms; and iii) when there is
failure to meet any of the conditions of access; iv) for reasons of overriding public interest; or v)
for the protection of the environment and biological diversity. 2) Any termination or withdrawal
of consent shall be done in consultation with the concerned local community or communities.
Restrictions on Activities Related to Access or Introduction of Biological Resources 15. The
National Competent Authority should establish restrictions to or prohibitions on those activities
which are directly or indirectly related to access to or introduction of a biological resource,
particularly in cases of. i) endangered taxa; ii) endemism or rarity; iii) adverse effects upon
human health or upon the quality of life or the cultural values of local communities; iv)
environmental impacts which are undesirable or difficult to control; v) danger of genetic erosion
or loss of ecosystems, their resources or their components, which arise from undue or
uncontrolled collection of biological resources; vi) non-compliance with rules on biosafety or
food security; and vii) use of resources for purposes contrary to national interest and to relevant
international agreements entered into by the country.

PART IV
COMMUNITY RIGHTS

Recognition of the Rights of LL.ocal and Indigenous Communities 16. The State recognizes the
rights of communities over the following: i) their biological resources; ii) the right to collectively
benefit from the use of their biological resources; iii) their innovations, practices, knowledge and.
technologies acquired through generations; iv) the right to collectively benefit from the utilisation
of their innovations, practices, knowledge and technologies; v) their rights to use their
innovations,
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practices, knowledge and technologies in the conservation and sustainable use of biological
diversity; vi) the exercise of collective rights as legitimate custodians and users of their
biclogical resources,

Application of the Law on Community Rights 17. The State recognizes and protects the
community rights that are specified in Article 16 as they are enshrined and protected under the
norms, practices and customary law found in, and recognized by, the concerned local and
indigenous communities, whether such law is written or not.

Prior Informed Consent (PIC) of Local Communities 18. Any access to a biological resource,
innovation, practice, knowledge or technology, shall be subject to the prior informed consent
(pic) of the concemed community or communities ensuring that women fully and equaily
participate in decision making.

Right to Refuse Consent and Access 19. Local communities have the right to refuse access to
their biological resources, innovations, practices, knowledge and technologies where such
access will be detrimental to the integrity of their natural or cultural heritage.

Right to Withdraw or Place Restrictions on Consent and Access 20. Local communities shall
have the right to withdraw consent or place restrictions on the activities relating to access where
such activities are likely to be detrimental to their socio-economic life, or their natural or cultural
heritage.

Right to Traditional Access, Use and Exchange 21. 1) Local communities shail exercise their
inalienable right to access, use, exchange or share their biological resources in sustaining their
livelihood systems as regulated by their customary practices and laws. 2) No legal barriers shall
. be placed on the traditional exchange system of the local communities in the exercise of their
rights as provided for in paragraph (1) above and in other rights that may be provided by the
customary practices and laws of the concerned local communities.

Right to Benefit 22. 1) The State shall ensure that at least fifty per cent of benefits provided for
in Article 12.2 shall be channeled to the concerned local community or communities in a manner
which treats men and women equitably. 2) The sharing the benefits in paragraph 1) above shall
involve the full participation and approval of the concerned local community or communities.

Recognition of Community Intellectual Rights 23. 1) The Community Intellectual Rights of the
local communities, including traditional professional groups, particularly traditional practioners,
shall at all times remain inalienable, and shall be further protected under the mechanism
established by this legisiation. 2) An item of community innovation, practice, knowledge or
technology, or a particular use of a biological or any other natural resource shall be identified,
interpreted and ascertained by the local communities concerned themselves under their
customary practice and law, whether such law is written or not. 3) Non-registration of any
community innovations, practices, knowledge or technologies, is not to mean that these are not
protected by Community Intellectual Rights. 4) The publication of a written or oral description of
a biological resource and its associated knowledge and information, or the presence of these
resources in a genebank or any other collection, or its local use, shall not preclude the iocal
community from exercising its community intellectual rights in relation to those resources.
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PART V
FARMERS' RIGHTS

Recognition of Farmers' Rights 24. 1) Farmers' Rights are recognized as stemming from the
enormous contributions that local farming communities, especially their women members, of all
regions of the world, particularly those in the.centres of origin or diversity of crops and other
agro-biodiversity, have made in the conservation, development and sustainable use of plant and
animal genetic resources that constitute the basis of breeding for food and agriculture
production; and 2) For farmers to continue making these achievements, therefore, Farmers'
Rights have to be recognized and protected.

Application of the Law on Farmers' Varieties 25. 1) Farmers' varieties and breeds are
recognized and shall be protected under the rules of practice as found in, and recognized by,
the customary practices and laws of the concermned local farming communities, whether such
laws are written or not.-2) A variety with specific attributes identified by a community shall be
granted intellectual protection through a variety certificate which does not have to meet the
criteria of distinction, uniformity and stability. This variety certificate entitles the community to
have the exclusive rights to multiply, cultivate, use or sell the variety, or to license its use without
prejudice to the Farmers' Rights set out in this law.

Farmers' Rights 26. 1) Farmers' Rights shall, with due regard for gender equity, include the
right to: a) the protection of their traditional knowledge relevant to plant and animal genetic
resources; b) obtain an equitable share of benefits arising from the use of plant and animal
genetic resources; c) participate in making decisions, including at the national level, on matters
related to the conservation and sustainable use of plant and animal genetic resources; d) save,
use, exchange and sell farm-saved seed/propagating material of farmers' varieties; e) use a
new breeders' variety protected under this law to develop farmers’ varieties, including material
obtained from genebanks or plant genetic resource centres; and f) collectively save, use,
multiply and process farm-saved seed of protected varieties. 2) Notwithstanding sub-
paragraphs c) and d), the farmer shall not sell farm-saved seed/propagating material of a
breeders’ protected variety in the seed industry on a commercial scale. 3) Breeders' Rights on
a new variety shall be subject to restriction with the objective of protecting food security, health,
biological diversity and any other requirements of the farming community for propagation
material of a particular variety.

Certification of Farmers’ Varieties 27 1. Any product derived from the sustainable use a
biological resource shall be granted a certificate or label of recognition. 2 A certificate of fair
trade shall be granted to a product derived from a biological resource or knowledge or
technology, when a significant part of the benefits derived from the product go back to the local
community.

PART VI
PLANT BREEDERS' RIGHTS

Recognition of Plant Breeders' Rights 28. Plant Breeders' Rights stem from the efforts and
investments made by persons/institutions for the development of new varieties of plants, as
defined in Article 41, being the basis for providing recognition and economic reward.

Characteristics of New Varieties 29. A variety will be considered new if it a) is, by reason of one
or more identifiable characteristics, clearly distinguishable from all varieties the existence of
which is a matter of common knowledge at the effective date of application for the grant of a

369



plant Breeders' Rights. b) is stable in its essential characteristics, in that after repeated
reproduction or propagation or, where the applicant has defined a particular cycle of
reproduction or multiplication, at the end of each cycle, remains true to its description; c) is,
having regard to its particular features of sexual reproduction or vegetative propagation, a
sufficiently homogenous variety or is a well-defined multiline.

Rights of Plant Breeders 30. 1) A Plant Breeders' Rights, in respect of a new variety, is: a} the
exclusive right to sell, including the right to license other persons to sell plants or propagating
material of that variety; b) the exclusive right to produce, including the right to license other
persons to produce, propagating material of that variety for sale; 2) A Plant Breeders' Rights in
respect of a plant variety is subject to the conditions provided in Part V, the Farmers' Rights Part
of this Act.

Exemptions to the Rights of Breeders 31. 1) Notwithstanding the existences of Plant Breeders'
Rights in respect of a plant variety, any person or farmers' community may: a) propagate, grow
and use plants of that variety for purposes other than commerce; b) seil plants or propagating
material of that variety as food or for another use that does not involve the growing of the plants
or the propagation of that variety; c) sell within a farm or any other place at which plants of that
variety are grown any plants or propagating material of that variety at that place. d) use plants or
propagating material of the variety as an initial source of variation for the purpose of developing
another new plant variety except where the person makes repeated use of plants or propagating
material of the first mentioned variety for the commercial production of another variety. e) sprout
the protected variety as food for home consumption or for the market. f) use the protected
variety in further breeding, research or teaching. g) obtain, with the conditions of utilization, such
a protected variety from genebanks or plant genetic resources centres. 2) Farmers will be free
to save, exchange and use part of the seed from the first crop of plants which they have grown
for sowing in their own farms to produce a second and subsequent crops subject to conditions
specified in Part V, the Farmers' Rights Part of this Act.

Application of Breeders' Rights 32. 1) Subject to this Act, a breeder of a new plant variety may
make an application to the National Competent Authority for a Plant Breeders' Rights in respect
of the variety. 2) A breeder of a new variety, or his successor, has the right to make an
application for a Plant Breeders' Rights in respect of that variety, whether or not the breederis a
citizen or foreigner, or is resident or not and whether the variety was bred locally or abroad. 3)
Where two or more persons are entitied to make an application for a Plant Breeders' Rights in
respect of a new variety, whether by reason that they bred the plant variety jointly or
independently or otherwise, those persons or some of those persons may make a joint
application for those rights. 4) Where two or more persons breed a new plant variety jointly, one
of those breeders or a successor of one of those breeders shall not make an application for a
Plant Breeders' Rights in respect of that variety otherwise than jointly with, or with the consent in
writing of, the other person, or each other person, entitled to make an application for those
Rights. 5) In the case of both public-financed and private institutions, the application can be
made in the name of the institution.

Restrictions to Plant Breeders' Rights 33. 1) Where the Government considers it necessary, in
the public interest, the Plant Breeders' Rights in respect of a new variety shall be subject to
conditions restricting the realization of those rights. These restrictions may be imposed, inter
alia: a) where problems with competitive practices of the Rights holder are identified; b) where
food security or nutritional or health needs are adversely affected; c) where a high proportion of
the plant variety offered for sale is being imported; d) where the requirements of the farming -
community for propagating material of a particular variety are not met; and e) where it is
considered important to promote public interest for socio-economic reasons and for developing
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-indigenous and other technologies; 2) Where restrictions are imposed on a Plant Breeders'
Rights: a) the grantee shall be given a copy of the instrument setting out the conditions of the
restriction; b) a public notice shall be given, ¢) the compensation to be awarded to the holder of
the Rights shall be specified; d) the Rights-hclder may appeat against the compensation award.
3) In particular, and without prejudice to the generality of the foregoing provisions, the relevant
Government authority shall have the right to convert the exclusive Plant Breeders' Rights
granted under this Act to non-exclusive Plant Breeders' Rights (compulsory licence of right).

Duration of Plant Breeders' Rights 34. Subject to this Act, a Plant Breeders' Rights in respect of
a plant variety shall exist for a period of 20 years in the case of annual crops and 25 years in the .
case of trees, vines and other perennials commencing on the day on which the successful
application for a Plant Breeders' Rights in respect of the plant variety was accepted.

Dispute Settlement 35. Where conflicts arise on whether a plant variety qualifies as a new plant
variety under the Act, they will be handled administratively through the National Competent
Authority, an ad hoc tribunal and finally through the court of law.

Infringements of Plant Breeders' Rights 36. 1) An action or proceedings for an infringement of a
Plant Breeders' Rights may be instituted in writing in a court or, if agreeable to both parties, it
may be submitted to a binding arbitration: 2) A defendant in an action or proceeding for an
infringement of a Plant Breeders' Rights in respect of a variety may apply by way of counter-
claim for the revocation of that Plant Breeders' Rights: a) on the grounds that the variety was
not a new plant variety; b) on the grounds that facts exist which, if known to the National
Competent Authority before the grant of that Plant Breeders' Rights, would have resulted in the
refusal of the grant. 3) If, in an action or proceedings for an infringement of a Plant Breeders'
Rights in respect of a plant variety in which a defendant has applied by way of counter-claim for
the revocation on the grounds referred to in paragraph 2)a) ¢r b), the court is satisfied that the
grounds exist, the court may revoke that Plant Breeders' Rights. 4) Where, in an action or
proceedings for an infringement of a Plant Breeders' Rights, the court, on an application by the
defendant by way of counter-claim, revokes the Plant Breeders' Rights, the court shall order the
defendant to serve on the National Competent Authority a copy of the order revoking that Plant
Breeders' Rights.

National Competent Authority 37. The State shall designate or establish a National Competent
Authority which shall implement and enforce the provisions on Plant Breeders' Rights in this Act.

Registration of Plant Breeders' Rights 38. The National Competent Authority shall: a) receive
and examine applications for the registration of Plant Breeders' Rights; b) carry out the required
trials for testing the applicant's variety; c) register and issue certificates for Plant Breeders'
Rights; d) publish applications for Plant Breeders' Rights in the Official Gazette; e) hear
opposition on the registration of any Plant Breeders' Rights; f) maintain the Register for Plant
Breeders' Rights.

Register of Plant Breeders' Rights 39. The National Competent Authority shall keep a National
Register of Plant Breeders' Rights in which shall be entered particulars required by this Act or
regulations.

Plant Genetic Resources Centres 40. The Government shall declare or gazette specified plant

genetic resources centre(s), as suitable centre(s) for storage and maintenance of germplasm
material for the purpose of this Act.
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Filing of Applications 41. 1) Where an application is filed in respect of a Plant Breeders' Rights:
a) the application is accepted if the National Competent Authority is satisfied that: i) the
application complies with the requirements of Article 29; and ii) the specified fees have been
paid; or b) the application is rejected if the National Competent Authority is satisfied that it does
not fulfil the prescribed requirements. 2) Where the National Competent Authority accepts an
application it shall, within 30 days after accepting the application, given written notice to the
applicant stating that the application has been accepted and it shall give public notice of the
application. 3) Where the National Competent Authority rejects an application, it shall, within 30
days after rejecting the application, give written notice to the applicant stating that the
application has been rejected and stating the grounds for rejection.

Uniform Testing and Assessment Procedures 42. 1) On the acceptance of an application, the
National Competent Authority shall stipulate the quantity of seed/planting material that should
be made available by the applicant for trials and testing. 2) The National Competent Authority
shall arrange to get statistically valid trials conducted to evaluate the suitability of the variety for
national release. 3) The assessment criteria shall include important economic, physiological,
ecological and nutritive quality a ttributes. 4) The fees with respect to a Plant Breeders' Rights
shall be fixed on the basis of the administrative and examination costs incurred.

Characteristics of Plant Varieties Originating from Outside the Country 43. For the purpose of
this Act, where a plant variety in respect of which an application has been accepted has
originated from outside the country, the variety shall not be taken to have a particular
characteristic unless: a) statistically valid, multi-locational, variety trials carried out in the
country for at least three growing seasons have demonstrated that the variety has the specific
characteristic as claimed by the applicant; or b) an exceptional crises in food production so
requires and the National Competent Authority is satisfied that: i) statistic ally valid trials on the
variety carried out outside the country have demonstrated that the variety has that specified
characteristic; and ii} the natural environment outside the country under which the statistically
valid trials were carried is similar to the environment in the country.

Plant Varieties Trials 44. 1) Where, in dealing with an application in respect of a plant variety,
the National Competent Authority considers it necessary that there should be a statistically valid
trial or a further statistically valid trial of the variety, trials shall be carried out: a) for the purpose
of determining whether the plant variety is distinct, homogenous or stable; b) for the purpose of
determining whether the variety will, if grown in the country, exhibit the claimed distinctiveness,
homogeneity and stability; ¢) requiring the applicant to supply sufficient seed or propagation
material of the variety, as the case requires, and with any necessary information, to enable the
variety to be test grown for the purpose so specified. 2) After the completion of the trials on a
plant variety, any plants or propagation material of plants used in, or resulting from, the trials
that are capable of being transported shail be removed by the applicant for a Plant Breeders'
Rights in respect of that plant variety.

Withdrawal of Application 45. 1) An application may be withdrawn by the applicant at any time
before the publication of the application. 2) Where an application is withdrawn after its
publication in the Official Gazette, but before the granting of a Plant Breeders' Rights, the
National Competent Authority shall forthwith publicise that withdrawal.

Provisional Protection 46. 1) Where an application for a Plant Breeders' Rights in respect of a
plant variety has been accepted, the applicant shall be deemed to be the owner of a Plant
Breeders' Rights in respect of that plant variety during the period commencing on the date of
filing of the application and ending on whichever of the dates specified in a) and b) occurs first:
a) when the application is disposed of; or b) where the National Competent Authority has given
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the applicant a notice at the expiration of the prescribed period, after the notice is given. 2)
Steps to protect genetic materials of new varieties under testing will be taken, so as to prevent
their use for non-research purposes.

Opposition to Grant of Plant Breeders' Rights 47. 1) Where official gazettement of an application
for a Plant Breeders' Rights in respect of a plant variety or of the variation of such a variety is
given, any person who considers that: a) commercial or public interests would be negatively
affected by the grant of those rights to the applicant; b) the application in relation to that variety
does not fulfil the prescribed criteria for granting a Piant Breeders' Rights; may within 8 months
after publication of the application, or any further time before the application is disposed

of, lodge with the National Competent Authority a written objection to the granting of the Rights
setting out the particulars of the objection. 2) Where an opposition to the grant of a Plant
Breeders' Rights is lodged under paragraph 1), the National Competent Authority shall cause a
copy of that opposition to be given to the applicant for that Plant Breeders' Rights. 3) Any
person may inspect an application, or an opposition lodged, at any reasonable time and is
entitled, upon payment of such fee as is prescribed, to be given a copy of the application or of
the opposition.

Grant of Plant Breeders' Rights 48. 1) Subject to this Article, an application for a Plant Breeders'
Rights in respect of a plant variety is granted if the National Competent Authority is satisfied
that: i) there is such a plant variety; ii} the plant variety is a new plant variety; iii) the applicant is
entitied to the application; iv) the grant of those rights to the applicant is not prohibited by this
Act; v) those rights have not been granted to another person; vi) there has been no earlier
application for those rights that has not been withdrawn or otherwise disposed of; and vii) all
fees payable under this Act in relation to the application have been paid; 2) If the National
Competent Authority is not satisfied that the conditions in paragraph 1) above have been
fulfilled, the National Competent Authority shall refuse to grant that Plant Breeders' Rights to the
applicant. 3) The National Competent Authority shall not grant, or refuse to grant, a Plant
Breeders' Rights in respect of a plant variety unless a period of six (6) months has elapsed
since the publication of the application in the official gazette, or, if the application has been
varied in a manner that the National Competent Authority considers to be significant, a period of
& months has elapsed since the publication of particulars of the variation, or of the last such
variation, as the case requires. 4) The National Competent Authority shall not refuse to grant a
Plant Breeders' Rights unless it has given the applicant for that Plant Breeders' Rights a
reasonable opportunity to make a written submission in relation to the application. 5) Where an
opposition to the grant of a Plant Breeders' Rights has been lodged, the National Competent
Authority- shall not grant the Plant Breeders' Rights unless it has given the person who lodged
the opp'osition a reasonable opportunity to make a written submission in relation to the
objection. 6) A Plant Breeders' Rights shall be granted and issued by the National Competent
Authority to the applicant in the form specified in its regulations. 7) Where a Plant Breeders'
Rights over one variety is granted to persons, that Plant Breeders' Rights shall be granted to
those persons jointly. 8) Where a Plant Breeders' Rights is granted to a public or private
institution, it shall accrue to the institution represented by the designated person or persons. 9)
Where the National Competent Authority refuses to grant a Plant Breeders' Rights in respect of
a plant variety, the National Competent Authority shall, within 30 days after refusing, give written
notice of the refusal to the applicant clearly setting out the grounds for the refusal.

Entry of Plant Breeders' Rights in the Register 48. 1) When the National Competent Authority
grants a Plant Breeders' Rights in respect of a plant variety, it shall enter in the Register: a) a
description, or a description and photograph, of the plant variety; b) the name of the variety; c)
the pedigree of the variety (where possible); d) the name of the grantee; e) the name and
address of the breeder; f} the address for the service of documents on the grantee for the
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purpose of this Act, which is shown on the application for the Rights; g) the date on which the
Plant Breeders' Rights was granted; h) a description of the communities/localities in the country
entitled to Farmers' Rights in relation to the variety; i) such other particulars relating to the grant
as the National Competent Authority considers appropriate.

Publication of Grant of Plant Breeders' Rights 50. Where a Piant Breeders' Rights has been
granted, the National Competent Authority shall, within 30 days after granting, publish that Plant
Breeders' Rights in the official gazette. The publication will also make reference to the
entitlements under Farmers' Rights.

Effect of Grant on Certain Persons 51. 1) Where a Plant Breeders' Rights in respect of a plant
variety has been granted to a person, another person who was entitled to make an application
for that Plant Breeders' Rights, whether or not a person who developed that variety
independently of the breeder, or the successor of such another person, is not entitled to any
interest in that Plant Breeders' Rights because of the entitliement to make the application or
because of the grounds of the entitlement, but nothing in this Article prevents a person from
applying to the National Competent Authority for the revocation of that Plant Breeders' Rights or
from instituting proceedings before a court in respect of that Plant Breeders' Rights. 2) Where:
a) a Plant Breeders' Rights in respect of a new plant variety has been granted to a person, and
b) another person (in this paragraph referred to as the ‘eligible person') was entitled, at a law or
in equity to have the right to make an application for that Plant Breeders' Rights assigned to the
eligible person, then the eligible person is entitled to have that Plant Breeders' Rights assigned
to her/him.

Nature of Plant Breeders' Rights 52. 1) A Plant Breeders' Rights is personal property and,
subject to any conditions imposed under other paragraphs, is capable of assignment or of
transmission.by will or by operation of law. 2) An assignment of a Plant Breeders' Rights does
not have effect unless it is in writing, signed by or on behalf of the assignor.

Assignment of Plant Breeders' Rights 53. 1) Where a Plant Breeders' Rights is assigned or
transmitted to a person, that person shall, within 30 days after acquiring it, inform the National
Competent Authority in writing that the person has acquired that Plant Breeders' Rights, giving
particulars of the manner in which it was acquired, and the National Competent Authority, if
satisfied that the Plant Breeders' Rights has been so assigned or transmitted, shall enter the
name of that person on the Register as the grantee of that Plant Breeders' Rights. 2) Where in
accordance with paragraph 1), the National Competent Authority enters on the Register as the
grantee of a Plant Breeders' Rights the name of a person who claims to have acquired that
Plant Breeders' Rights, it shall, within 30 days after entering the name in the Register, give
written notice to the person newly entered and to the person who was the grantee before the
new entry was made stating that the entry has been made. 3) Where the National Competent
Authority is not satisfied that a Plant Breeders' Rights has been assigned or transmitted to a
person who has informed the National Competent Authority in accordance with paragraph 1)
that that Plant Breeders' Rights has been thus assigned or transmitted to the claimant, the
National Competent Authority shall forthwith: a) give written notice to the claimant: i) stating that
the National Competent Authority is not satisfied; and ii) setting out the grounds on which the
National Competent Authority is not so satisfied, and b) give written notice to the grantee of
those rights; i) setting out particulars of the information given by the claimant; ii} stating that the
National Competent Authority is not satisfied; and iii) setting out the grounds on which it is not
so satisfied. 4) A person who informs the National Competent Authority in accordance with
paragraph 1) that a Plant Breeders' Rights has been assigned or transmitted to her/him shall
give written notice to the National Competent Authority of an address in the country for the
service of documents in accordance with this Act; and a) where the National Competent
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Authority enters the name of that person on the Register in accordance with paragraph 1) and
that address is different from the address already entered in the Register, it shall amend the
Register so that the address so given is entered in the Register as the address for service of
documents on the grantee for the purpose of this Act; or b) where the National Competent
Authority is not satisfied that those rights have been assigned or transmitted to that person, the
notice to that person under paragraph 3)a) shall be given by being posted.

Supply of Propagating Material 54. 1) A Plant Breeders' Rights in respect of a plant variety is
subject to the condition that the grantee of the Rights shall comply with any notice given to
her/him by the National Competent Authority. 2) Where a Plant Breeders' Rights are granted in
respect of a plant variety, the National Competent Authority may give the grantee of the Plant
Breeders' Rights written notice requiring the grantee, within 14 days of the giving of the notice or
any other time that is allowed, to cause a specified quantity of propagating material of that
variety to be delivered, at the expense of the grantee, to a specified plant genetic resources
centre and a herbarium. 3) The quantity of the propagating material of a variety specified in a
notice under paragraph 2) shall be the quantity that the National Competent Authority considers
would be sufficient to enable that variety to be kept in existence if there were no other
propagating material of that variety. 4) Where the propagating material is delivered to a plant
genetic resources centre in accordance with the conditions imposed on Plant Breeders' Rights
by paragraph 1), the National Competent Authority shall, subject to paragraph 6), cause that
material to be stored at a specified plant genetic resources centre. 5) The delivery and storing of
the propagating material in accordance with this paragraph does not affect the ownership of the
material but that the material shall not be dealt with otherwise than for the purposes of this Act.
6) The propagating material stored at a plant genetic resources centre may be used by the
National Competent Authority for the purposes set out in this Act. 7) Without limiting paragraphs
5) and 8), where, the propagating material is stored at a plant genetic resources centre as
gazetted by the Govemment according to Article 39 of this Act, the material shall not form

part of the national collection, and shall not be used for the purposes of that collection, until a
decision on the application for a Plant Breeders' Rights is taken. Once the variety is accorded
recognition, the propagating material can be provided for purposes of further research and
breeding under the intimation of the depositor of the material. N
Revocation of Plant Breeders' Rights 55. 1) The National Competent Authority shall revoke a
Plant Breeders' Rights in respect of a plant variety if: a) it is satisfied that the plant variety was
not new or that acts exist which, if known before the grant of that Plant Breeders' Rights, would
have resulted in the refusal of the grant; or b) the grantee has failed to pay a prescribed fee
payable in respect of that Plant Breeders' within 80 days after having been notified that the
prescribed fee was due for payment. 2) The National Competent Authority may revoke a Plant
Breeders' Rights if it is satisfied that: a) the grantee has failed to comply, in relation to that Plant
Breeders' Rights, with the prescribed conditions; or b) a person to whom that Plant Breeders'
Rights has been assigned or transmitted has failed to comply with the provisions of this Act. 3)
Where the National Compstent Authority revokes a Plant Breeders' Rights in respect of a plant
variety in accordance with this Article, it shall, within 7 days after the decision is taken, give
written notice of the revocation to the grantee setting out the grounds for the revocation. 4) The
National Competent Authority shall not revoke a Plant Breeders' Rights in accordance with this
Article unless and until it has given the grantee and any person to whom it believes that Plant
Breeders' Rights has been assigned or transmitted, particulars of the grounds for the proposed
revocation and given the grantee and any such person a reasonable opportunity to make a
written submission in relation to the proposed revocation. 5) The revocation of a Plant Breeders'
Rights in respect of a plant variety in accordance with this Article takes effect: a) subject to
paragraph 4), at the expiration of the period within which an application may be made to a court
for a review of the revocation; or b) if such an application is made to the court, at the time when
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the application is withdrawn or finally determined by a court. 6) Nothing in this Article shall be
taken to affect the powers or the legal system. 7) Any person whose interests are affected by
the granting of a Plant Breeders' Rights in respect of a plant variety may apply to the National
Competent Authority for the revocation of that Plant Breeders' Rights in accordance with this
section. 8) The National Competent Authority shall consider any application under paragraph 7)
for the revocation of a Plant Breeders' Rights. The decision of the National Competent Authority
not to revoke the Plant Breeders' Rights shall be communicated to the applicant by a written
notice within 7 days after the decision is taken, setting out the grounds for the decision.

Surrender of Plant Breeders’ Rights 56. 1) Subject to paragraph 2) of Article 34, a grantee of a
Plant Breeders' Rights may at any time, by giving notice to National Competent Authority, offer
to surrender that Plant Breeders' Rights: the National Competent Authority, after giving public
notice of the offer and giving all interested parties an opportunity to make a written submission
in relation to the offer, may, if it finds fit, accept the offer and revoke those rights. 2) Where an
action or proceeding in respect of a Plant Breeders' Rights is pending in a court, the National
Competent Authority shall not accept an offer for the surrender of, or revoke, that Plant
Breeders' Rights, except by leave of the court or by consent of the parties to the action or
proceeding.

PART Vi :
INSTITUTIONAL ARRANGEMENTS

Establi-shment of the National Competent Authority 57. The State shall designate or establish a
National Competent Authority which shall implement and enforce the provisions of this
legislation. Its duties shall include those set out in Article 29.

Duties of the National Competent Authority 58. The duties of the National Competent Authority
are, while ensuring gender equity, to: i) create and operate a regulatory mechanism that will
ensure effective protection of Community Intellectual Rights and Farmers' Rights, and the
regulation of access to biological resources; ii) carry out the process of consultation and
participation of local communities, including farming communities, in the identification of their
rights as provided for under the customary practices and laws of the communities; iii) identify
types of Community Intellectual Rights and Farmers' Rights,; iv) identify and define the
requirements and procedures necessary for the recognition of Community Intellectual Rights
and Farmers' Rights; v) develop criteria and mechanisms to standardise procedures; vi)
develop a system of registration of items protected by Community Intellectual Rights and
Farmers' Rights according to their customary practices and law; vii) issue licenses for the
exploitation and commercialisation of biological resources, including protected species, varieties
or lineages, and commmunity innovations, practices, knowledge and technologies; viii) identify
relevant technical institutions that will assist local communities, including farming communities,
in the categorisation and characterisation of their biological resources, innovations, practices,
knowledge and technologies.

Establishment of National Inter-Sectoral Co-ordination Body 59. A National Inter-Sectoral Co-
ordination Body at the highest level, composed of representatives from relevant public sectors,
scientific and professional organizations, non-governmental and local community organizations,
shall be created as a body to co-ordinate and follow-up the proper implementation of this
legislation by the National Competent Authority.
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Functions of the National Inter-Sectoral Co-ordination Body 60. The functions of the National
Inter-Sectoral Coordination Body shali be to: i) ensure that the minimum conditions for
agreements with collectors are strictly observed and complied with; ii) ensure that the rights of
local communities, including farming communities, are protected, with due regard for gender
equity, wherever the activities relating to the accessing, collection or research on biological
resources, community innovations, practices, knowledge and technologies are conducted,
including verifying that the requirements of prior informed consent by the local communities are
complied with; iii) recommend policies and laws on the sustainable use of biological resources
including new laws on intellectual property rights, Community Intellectual Rights and Farmers'
Rights over their biological resources, innovations, practices, knowledge and technologies; and
iv) perform such other functions as may be necessary for the effective implementation of this
legislation.

Composition of the National Inter-Sectoral Co-ordination Body 61. The National Inter-Sectoral
Co-ordination Body shall be composed of the following persons: Here the functional composition
of the body can be outlined, the qualifications, fields of expertise or specialisation, public interest
qualities, industry, community based organizations and persons from relevant areas and fields
with due regard for gender equity. This section seeks to fulfil the requirements set out in Article
29 above. :

Appointment of Technical Advisory Body 62. It is hereby appointed a body to be known as the
Technical Advisory Body to support the work of the National Inter-Sectoral Co-ordination Body.

Functions of the Technical Advisory Body 63. The functions of the Technical Advisory Body
shall be to: i) formulate policy options that promote the protection of Community Intellectual
Rights, Farmers’ Rights, gender equity and the regulation of access to biological resources; ii)
prepare lists of taxa threatened by deterioration and/or extinction and of the places threatened

- by serious loss of biclogical diversity; iii) monitor and evaluate, at regular intervals, the
implementation of this legislation or actuai or potential threats to biological diversity and the
likely impacts on the pursuit towards sustainable development; iv)} develop and recommend a
mechanism to enable the identification and dissemination of information regarding threats to
biological resources; and v) perform such other functions as may be necessary to implement
this legislation.

Establishment of a National Information System 64. 1) It is hereby established that there shall
be a National Information System with regard to biological resources, which includes the
activities set out in the following Article. 2) Local communities may also establish databases on
their biological resources together with their components and derivatives, and the knowledge
and technologies of those communities. 3) Access to information in the National Information
System and databases shall be reguiated by a charter setting out the rights of the owners of the
data.

Activities of the National Information System 85. The activities of the National Information
System shall include inter alia the following: i} the compilation and documentation of information
on Community Intellectual Rights, Farmers' Rights, gender equity and access to biological
resources, community innovations, practices, knowledge and technologies; ii) the maintenance
of an up-to-date system of information about research and development activities on biological
resources and community innovations, practices, knowledge and technologies; and iii) the
compilation of information on piracy of biological resources, community innovations, practices, -
knowledge and technologies, and the disseminating of this information to all relevant and
concerned bodies.
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Establishment of a Community Gene Fund 66. 1) The Community Gene Fund shall be
established as an autonomous Trust. A Director shall be appointed to administer the Fund. The
Director shall report to the National Competent Authority. 2) There shall be an autonomous
Trust to administer a Community Gene Fund deriving its funds from the shares due to local
farming communities under Article 27.1(b) in Part V on Farmers' Rights. The Fund, which will be
exempted from income tax, can receive contributions from national and intemational bodies and
others interested in strengthening genetic conservation by local communities. 3) A royalty to be
fixed by the National Competent Authority based on the gross value of the Breeders' Rights
protected seeds sold shall be credited to the Community Gene Fund for the benefit of farming
communities whose farmers’ varieties have been the basis for the breeding of breeders'
varieties. 4) The gene fund shall be used to finance projects developed by the farming
communities, ensuring equity for women, with or without the participation of experts to help
them, aimed at solving their felt problems, including, but not restricted to, the development,
conservation and sustainable use of agricultural genetic resources. 5) All salaries and
administrative expenses relating to the establishment and administration of the Community
Gene Fund will be met by the Government, in order to ensure that the entire proceeds of the
Fund go to the farming local communities. 6) The Community Gene Fund will have a Fund
Management Committee, comprising representatives of farming local communities,
professionals, non-govemmental organizations, and the public and private sector.

PART VI
ENABLING PROVISIONS

Sanctions and Penaities 67. 1) Without prejudice to the existing agencies and authorities, the
State shall establish appropriate agencies with the power to ensure compliance with the
provisions of this law. 2) Without prejudice to the exercise of civil and penal actions which may
arise from violations of the provisions of this legislation and subsequent regulations, sanctions
and penalties to be provided may include: i) written warning; ii) fines; iii) automatic cancellation /
revocation of the permission for access,; iv) confiscation of collected biological specimens and
equipment; v) permanent ban from access to biclogical resources, community knowledge and
technologies in the country. 3) The violation committed shall be publicized in the national and
international media and shall be reported by the National Competent Authority to the
secretariats of relevant international agreements and regional bodies. 4) When the collector
conducts his/her operations outside of national jurisdiction, any alleged violations by such a
collector may be prosecuted through the cooperation of the government under whose
jurisdiction the collector operates based on the guarantee that the latter has provided.

Appeals 68. Decisions on approval, disapproval or cancellation of agreements regarding access
to biological resources, community knowledge or technologies may be appealed through
appropriate administrative channels. Recourse to the courts shall be allowed after exhaustion of
all administrative remedies.
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INTERNATIONAL UNDERTAKING ON PLANT GENETIC RESOURCES'

I GENERAL

Article 1 - Objective

1. The objective of this Undertaking is to ensure that
plant genetic resources of economic and/or social interest,
particularly for agriculture, will be explored, preserved,
evaluated and made available for plant breeding and
scientific purposes. Thig Undertaking is based on the
universally accepted principle that plant genetic resources
are a heritage of mankind and consequently should be
available without restriction.

Article 2 - Definitions and Scope’

2.1 In this Undertaking:

(a) "plant genetic resources" means the reproductive or
vegetative propagating material of the following
categories of plants:
.i. cultivated varieties (cultivars) in current use and
newly developed varieties;

ii. obsolete cultivars;

iii. primitive cultivars (land races);

iv. wild and weed species, near relatives of cultivated-
varieties;

v. special genetic stocks (including elite and current
breeders' line and mutants;

{b) "base collection of plant genetic resources" means a
collection of seed stock or vegetative propagating
material (ranging from tissue cultures to whole plants)
held for long-term security in order to preserve the
genetic variation for scientific purposes and as a basis
for plant breeding;

(c¢) "active collection" means a collection which
complements

a base collection, and is a cecllection from which seed
samples are drawn for distribution, exchange and other
purposes such as multiplication and evaluation;

(d) "institution" means an entity established at the
international or national level, with or without legal

" Extracted from Resolution 8/83 of the Twenty-second Session of the FAQ Conference. Rome, 5-23 Novemnber 1983,

379



personality, for purposes related to the exploration,
collection, conservation, maintenance, evaluation or
exchange of plant genetic resources;

(e) "centre" means an institution holding a base or active
collection of plant genetic resources, as described in
Article 7.

2.2 This Undertaking relates to the plant genetic resources
described in para. 2.1 (a), of all species of economic
and/or social interest, particularly for agriculture at
present or in the future, and has particular reference to
focod crops.

Article 3 - Exploration of Plant Genetic Resources

3.1 Governments adhering to this Undertaking will organize
or arrange for missions Of exploration, conducted in
accordance with recognized scientific standards, to
identify potentially valuable plant genetic resources that
are in danger of becoming extinct in the country concerned,
as well as other plant genetic resources in the country
which may be usgseful for development but whose existence or
essential characteristics are at present unknown, in
particular:

{(a) known land races or cultivars in danger of becoming
extinct due to their abandonment in favour of the
cultivation of new cultivars;

(b) the wild relatives of cultivated plants in areas
identified as centres of genetic diversity or natural
distribution;

(c) species which are not actually cultivated but may be
used for the benefit of mankind as a source of food or raw
materials (such as fibres, chemical compounds, medicine

or timber) .

3.2 Special efforts will be made, in the context of Article
3.1, where the danger of extinction of plant species is
certain, or is likely, having regard to circumstances such
as the clearance of vegetation from tropical rain forests
and semi-arid lands with a view to the expansion of
cultivated areas.

Article 4 - Preservation, Evaluation and Documentation of
Plant Genetic Resources

4.1 Appropriate legislative and other measures will be

380



maintained and, where necessary, developed and adopted to
protect and preserve the plant genetic resources of plants
growing in areas of their natural habitat in the major
centres of genetic diversity.

4.2 Measures will be taken, if necessary through
international cooperation, to ensure the scientific
collection and safeguarding of material in areas where
important plant genetic resources are in danger of becoming
extinct on account of agricultural or other development.
4.3 Appropriate measures will also be taken with respect to
plant genetic resources held, outside their natural
habitats,

in gene banks or living ccllections of plants. Governments
and institutions adhering to this Undertaking will, in
particular, ensure that the said resources are conserved
and maintained in such a way as to preserve their valuable
characteristics for use in scientific research and plant
breeding, and are also evaluated and fully documented.

Article 5 - Availability of Plant Genetic Resources

5. It will be the policy of adhering Governments and
institutions having plant genetic resources under their
control t£o allow access to samples of such resources, and
to permit their export, where the resources have been
requested for the purposes of scientific research, plant
breeding or genetic resource conservation. The samples will
be made available free of charge, on the basis of mutual
exchange or on mutually agreed terms,

ik INTERNATIONAL COOPERATION

Article 6 - General

6. International cooperation will, in particular, be
directed to:

(a) establishing or strengthening the capabilities of
developing countries, where appropriate on a national or
sub-regional basis, with respect to plant genetic
resources activities, including plant survey and
identification, plant breeding and seed multiplication
and distribution, with the aim of enabling all countries
to make full use of plant genetic resources for the
benefit of their agricultural development;
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(b) intensifying international activities in preservation,
evaluation, documentation, exchange of plant genetic

resources,

plant breeding, germplasm maintenance,

and

seed multiplication. This would include activities
carried out by FAO and other concerned agencies in the UN

System, it would also include
institutions, including those

activities of other
supported by the CGIAR.

The aim would be to progressively cover all plant species
that are important for agriculture and other sectors of

the economy,
{c)

in the present and for the future;
supporting the arrangements outlined in Article 7,

including the participation in such arrangements of
governments and institutions, where appropriate and

feasible;
(d) considering measures,

such as the strengthening or
establishment of funding mechanisms,

to finance

activities relating to plant genetic resources.

-

Article 7 - International Arrangements

7.1 The present international
out under the auspices of FAO
the United Nations System, by
institutions and institutions
particular the IBPGR, for the
conservation, maintenance,

evaluation,

arrangements, being carried
and other organizations in
national and regional
supported by the CGIAR,
exploration, collection,
documentation,

in

exchange and use of plant genetic resources will be further

developed and, where necessary,

develop a global system so as
(a)
of national,

complemented in order to
to ensure that:

there develops an internationally coordinated network
regional and international centres,

including

an international network of base collections in gene
banks, under the auspices or the jurisdiction of FAQ,

that have assumed the responsibility to hold,

for the

benefit of the international community and on the
principle of unrestricted exchange, base or active
collections of the plant genetic resources of particular

plant species;
{b)
increased g0 as to achieve as
necessary,
distribution,
duplication,
preserved;

{c)

cof the resources

the number of such centres will be progressively

complete a coverage as

in terms of species and geographical
account also being taken of the need for

to be safeguarded and

the activities of the centres that are related to the
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exploration, collection, conservation, maintenance,
rejuvenation, evaluation and exchange of plant genetic
resources will be carried out with due account being

taken of scientific standards;

(d)} sufficient support in funds and facilities will be
provided, at the national and international levels, to
enable the centres to carry out their tasks;

(e) a global information system, under the c¢oordination of
FAO, relating to plant genetic resocurces maintained in

the afore-mentioned collections, and linked to systems
established at the national, sub-regiocnal and regional
levels, will be developed on the basis of relevant
arrangements that already exist;

(£) early warning will be given to FAQ, or to any
institution designated by FAO, of any hazards that threaten
the efficient maintenance and operation of a centre, with a
view to prompt international action to safeguard the
material maintained by the centre;

(g) the IBPGR pursues and develops its present activities,
within its terms of reference, in liaison wit FAO;

(h) i. the general expansion and improvement of related
professional and institutional capability within developing
countries, including training within appropriate ‘
institutions in both developed and developing countries, is
adequately funded; and ii. the overall activity within the
Undertaking ultimately ensures a significant improvement. in
the capacity of developing countries for the production

and distribution of improved crop varieties, as required to
support major increases in agricultural production,
especially in developing countries.

7.2 Within the context of the global system any Governments
or institutions that agree to participate in the
Undertaking,may, furthermore, notify the Director-General
of FAO that they wish the base collection or collections
for which they are responsible to be recognized as part of
the international network of base collections in gene
banks, under the auspices or the jurisdiction of FAO. The
centre concerned will, whenever requested by FAO, make
material in the base collection available to participants
in the Undertaking, for purposes of scientific research,
plant breeding or genetic resource conservation, free of
charge, on the basis of mutual exchange or on mutually
agreed terms.
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Article 8 - Financiat Security

8.1 Adhering Governments, and financing agencies, will,
individualy and collectively, consider adopting measures
that would place activities relevant to the objective of
this Undertaking on a firmer financial basis, with special
consideration for the need of developing countries to
strengthen their capabilities in genetic resource
activities, plant breeding and seed multiplication.

8.2 Adhering Governments, and financing agencies, will, in
particular, explore the possibility of establishing
mechanisms which would guarantee the availability of funds
that could be immediately mobilized to meet situations of
the kind referred to in Article 7.1 (f).

8.3 Adhering Governments and institutions, and financing
agencies, will give special consideration to regquests from
FAO for extra-budgetary funds, equipment or services needed
to meet situations of the kind referred to in Article 7.1
(£).

8.4 The funding of the establishment and operation of the
international network, insofar as it imposes additional
costs on FAO, in the main will be funded from extra-
budgetary resources.

Article 9 - Monitoring of Activities and Related Action by FAQ

9.1 FAO will keep under continuous review the international
situation concerning the exploration, collection,
congservation, documentation, exchange and use of plant
genetic resources.

9.2 FAO wil, in particular, establish an intergovernmental
body to monitor the operation of the arrangements referred
to in Article 7, and to take or recommend measures that are
necessary or desirable in order to ensure the
comprehensiveness of the global system and the efficiency
of its operations in line with the Undertaking.

9.3 In the performance of its responsibilities outlined in
Part II of this Undertaking, FAQ will act in consultation
with those Governments that have indicated to FAO their
intention to support the arrangements referred to in
Article 7.
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lll. OTHER PROVISIONS

Article 10 - Phytosanitary Measures

10. This Undertaking is without prejudice to any measures
taken by Governments -in line with the provisions of the
International Plant Protection Convention, adopted in Rome
on 6 December 1951 - to regulate the entry of plant genetic
resources with the aim of preventing the introduction or
spread of plant pests.

Article 11 - Information on the Implementation of this

Undertaking

11. At the time of adhering, Governments and ingstitutions
will advise the Director-General of FAO of the extent to
which they are in a position to give effect to the
principles contained in the Undertaking. At yearly
intervals, they will provide the Director-General of FAQ
with information on the measures that they have taken or
propose to take to achieve the objective of this
Undertaking.

ANNEX?

Resolution 4/89 )
AGREED INTERPRETATION OF THE INTERNATIONAL UNDERTAKING
THE CONFERENCE,

Recognizing that:

plant genetic resources are a common heritage of mankind
to be preserved, and to be freely available for use, for
the benefit of present and future generations,

Further recognizing that:

(a) the International Undertaking on Plant Genetic
Resources constitutes a formal framework aimed at ensuring
conservation, use and availability of plant genetic
resources,

(b} some countries have not adhered to the Undertaking and
others have adhered with reservation because of possible
conflict of certain provisions of the Undertaking with
their international obligations and existing national
regulations,

? Extract of the Twenty-fifth Session of the FAQ Conference. Rome, 11-29 November 1989,

385



(¢} these reservations and constraints may be overcome
through an agreed interpretation of the Undertaking which
recognizes Plant Breeders' Rights and Farmers' Rights,
Endorses the agreed interpretation set forth hereinafter
which is intended to lay the basis for an equitable and,
therefore solid and lasting, global system and thereby to
facilitate the withdrawal of reservations which countries
have made with regard to the International Undertaking, and
to secure the adherence of others:

AGREED INTERPRETATION®

1. Plant Breeders' Rights, as provided for under UPQV
{International Union for the Protection of New Varieties
of Plant) are not incompatible with the International
Undertaking;

2. a state may imose only such minimum restrictions on the
free exchange of materials covered by Article 2.1 (a) of
the International Undertaking as are necessary for it to
conform to its national and international obligations;

3. states adhering to the Undertaking recognize the
enormous contributicn that farmers of all regions have made
to the conservation and development of plant genetic
resources, which constitute the basis of plant production
throughout the world, and which form the basis for the
concept of Farmers' Rights;

4, the adhering states consider that the best way to
implement the concept of Farmers'Rights is to ensure the
conservation, management and use of plant genetic
resources, for the benefit of present and future
generations of farmers. This could be achieved through
appropriate means, monitored by the Commission on Plant
Genetic Resources, including in particular the
International Fund for Plant Genetic Resources, already
established by FAO. To reflect the responsibility of
those countries which have benefitted most from the use
of germplasm, the Fund would benefit from being
supplemented by further contributions from adhering
governments, on a basis to be agreed upon, in order to
ensure for the Fund a sound and recurring basis. The
International Fund shoudl be used to support plant
genetic conservation, management and utilization
programmes, particularly within developing countries, and

* Extract of the Twenty-fifth Session of the FAO Conference. Rome, 11-29 November 1989.
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those which are important sources of plant genetic
material. Special priority should be placed on
intensified educational programmes for biotechnology
specialists, and strengthening the capabilities of
developing countries in genetic resource conservation and
management, as well as the improvement of plant breeding
and seed production.

5. It is understood that:

(a) the term "free access" doesgs not mean free of charge,
and

(b) the benefits to be derived under the Internaticnal
Undertaking are part of a reciprocal system, and

should be limited to countries adhering to the
International Undertaking.

(Adopted on 29 November 1989)

ANNEX*

Resolution 5/89

FARMERS' RIGHTS

THE CONFERENCE,

Recognizing that:

(a) plant genetic resources are a common heritage of
mankind to be preserved, and to be freely available for
use, for the benefit of present and future generations,
(b) full advantage can be derived from plant genetic
resources through an effective programme of plant
breeding, and that, while most such resources, in the
form of wild plants and old landraces, are to be found in
developing countries, training and facilities for plant
survey and identification, and plant breeding, are
insufficient, or even not available in many of those
countries, '

(c) plant genetic resources are indispensable for the
genetic improvement of cultivated plants, but have been
insufficiently explored, and in danger of erosion and
loss,

Considering that:

(a) in the history of mankind, unnumbered generations of
farmers have conserved, improved and made available plant
genetic resources,

(b) the majority of these plant genetic resources come from

¢ Extract of the Twenty-fifth Session of the FAO Conference. Rome, 11-29 Novemnber 1989,
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