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EXECUTIVE SUMMARY

Pursuing free trade agreements (FTAs) with other countries is an important
foreign policy of Thailand both in the present and the future. However, Thailand has
encountered a number of major problems while undertaking FTAs. Apart from lacking
basic economic and social data necessary for th& negotiations, one crucial problem is
bad governance—the intransparency and the secrecy of the FTA process, and
inadequate opportunities for the public and their representatives to cooperate with the
administrators during the process. Overall, this problem can be called the anti-democracy

of the FTA process.

Thete are 4 root causes behind this problem. From the research on law of the
United States, Australia, New Zealand and France, the researchers make the following

recommendations:

1. The Constitution does not clearly specify the types of treaties for which the
government must obtain parliamentary approval before the signings, and the agency who
has the final authority to settle the dispute in the case of disagreement between the

Parliament and the Cabinet concerning the interpretation of the Constitution.

The researchers propose that the Constitution should enumerate clearly that the
following treaties must be approved by the Parliament before the government= can
express the intent to oblige:

- Trade treaties

- Treaties that affect public expenditure and finance

- Treaties that require the amendment of an Act (the draft of the Act must be

attached to the treaty)

- Treaties that affect rights and liberty of a person

- Treaties that stipulate a change in the Thai territories or the jurisdiction of

the state

In addition, the Constitution should grant the Constitutional Court the final

authority to judge whether the treaties in doubt require the Parliament's approval.



2. Thailand does not have law that regulates the process of certain treaties,

especially FTAs, to promote flexibility and efficiency.

Although the Constitution required that trade treaties must seek endorsements
from the Parliament, the government may request the Parliament to enact certain acts to
facilitate the process of trade treaties such as FTAs. In the same manner as the Trade
Promotion Act 2002 of the United States, such acts should grant the Cabinets the
authority to negotiate FTAs under the framework previously approved by the Parliament

to promote flexibility and moebility in making similar international agreements.

Such acts should also specify the process that allows interest groups and NGOs
as well as stakeholders the opportunities to receive necessary information from the
government and express their opinions on every aspect before decisions regarding FTAs
are made. This will provide the appropriate mechanisms to inspect the government to
ensure that each FTA is conscientiously made for the benefits of the Thai people and the

country.

3. There is no specialized government agency to be assigned responsibility to
conduct research, gather economic and social data, perform National Interest Analysis
(NIA), and listen to opinions of every party involved. The mission of such agency is to
create the Regulation Impact Statement (RIS), which identify possible impacts from FTAs,
and submit the RIS to the government to aid its decisions regarding FTAs.lThe
Parliament also has no academic agency to support its decisions when major FTAs are

submitted for approvals,

Apart from the Ministry of Foreign Affairs and the Department of trade
negotiation, Ministry of Commerce, the researchers suggest that working committees
should be appointed to act as the “think tanks” for the government and the Parliament.
These committees will help administrators and public representatives proceed with correct
understanding and efficiency, which will guarantee that the country will not easily
succumb to economic and social disasters, as they consider the countries with which

Thaitand should have trade agreements.



4. The administration has no guideline on which the working schemes of the
Ministry of Foreign Affairs and of related departments and Ministries can be based, in
order to ensure clarity and precision of their works. Neither does the Parliament provide

its members with any guideline for inspecting the government.

In practice, the amendment of Constitutioni on the issue of FTAs is not enough.
Guidelines will help clarify the responsibilities of each agency and deepen the
understanding of its roles in the FTA process. This will indirectly ensure a hetter
protection of individuals’ rights, liberties, and benefits in the same manner as the

countries that are the case studies of this research.
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Final Report 2004, p.2-4.
* The Senate Select Committee on the Free Trade Agreement between Australia and the United States of America,
Final Report 2004, 87314 23888 amine, unumssizamosmandslumaieauanas FTA, lasan1s FTAdigest,
http:/iwww.ftadigest.com




Togmail arwanssindsnediaiiafldfnaniznulmsdiaanzgaimsn
WazIAWIzdaNATIN nddInanTEnuagenterdadsainalunndiuuazdaifinng
f3sfiavasszmmu anuanavivamIsisitiandennauidyantziandy
Tagiaty 1in subdygrindasdrBuyssruiasendszmma susdygnduusinuia
anbdgdudnedondaininansnuiamnziadlademiliviedamedunasdinulu
NHne -

wananii aruanavitdensduaifilidnsusRiawdndiznmsnilefe &
nrzuanMIsziudaRwnuaznalnnmrfiauliidulderaaruanasy tiu nrsldazuy
awanlagaims matmualiizgdyanfissfiannuanay dassaldanomes Jorinla
anuansyagnsuaIianiniiauludiaseaundndyandaniludynn (Pacta sunt
servanda) Twngranpenau wanefisusdyantsanduinlifisnasnsidulunsdid
fusananmislifinasmimemganioanasmilunesznindszing gunisuesase
M7 Sanction (Hudu’

'3 At o a [ - L] &
ENHﬂ‘iYINEl’]H’I%‘[Hﬂ']‘SYI']FI‘TINGInﬂﬂ'nﬂ'.lﬂﬂ"lﬁ'ﬂ'llﬂ'i .

mIdmuaitasdnslaiswilunivianuanssitssnisaaiidinlyany
rmusgrettizmauaniuiesmlurasudssdizinafazinualdias ngwine
snindsanalilémwualindadla ngwinssznietszmadmuaudiiissin aeinid
" r w & €  Hay e a P voa A
Wuarunnuuasdssmaiudsainasdnsiiifmnalunisdianidygisdwiai Jepe
iupsdnsndidunalasdumiamialosmsldiuseudsangldumislivhauddygn
luwawaanlsznadle

'[@1wé’nﬁ'ﬂvlﬂ%'gﬁ'smgngﬁrycﬁﬂﬁ'ﬂﬂﬂu“‘smwaaLL@ia:Us:mmﬂuaqﬁmﬁﬁé'}ma
lumsmauisygidirufimahanuenaridemedusi  udareiideulolunsduas
myanddyan wieanwanasy  ulmmanfidaseamudiuravandeiarygs
riauﬁazumamﬂmﬁﬂgﬂﬁumuauﬁﬁmmﬂ vad ieliimIaTmaunaunsasnaniidn
vivsnhlszinarngniuauauidygn @i myhaudyganianiid wie
sussydeunuilasuwulaingninsves e Ads R Hudw

atelsfieny  wiilaswanmsthovivissesndazdssnaasiiuesdinsniisrwe
unahauddgo  waliaseniszinadg  fszuoumninasasfiuandaiu  Gauu

6§ a
IWEa7.



a [ S " o ° oo ' " -t LY
srunvasainidhauinsdeiisrwnlunahanisnaduanduiulunsandoedi
Lo J G L -] e L o Al
Tunswmnsfnmaiui aacdisuldanfandsunaawizawim seaandy Srfusud
P 7 = & o o o e L v
wazWsues  uwunlunsfinmnGasmahauddygn il telildniununeznszuau
msfimanzsulumaisuisyadmindssindlng

4“ < hd I o a Lol
2.1 2IANINHD NI KNI INANNANITIIAIBMSANES: An3gaNind

Gt

mul@'ﬁgmm%mmaoﬂizmﬁaﬁgam*smﬁu ATITEUTAYYINTEAUANAL
swihbzinadlusnassadhodmmdeigunasasaniussy uaiganeg Lilldwielu
MIMEUTAYUINUANLIEINA (No State shall, without the consent of Congress, ... enter
into any agreement or compact with another state, or with a foreign power)g agnalsieny
msananulunisd jiivesdszinaanizaininiiu nutsanin waizaneg 109
anigauinmliaunsoiauddyainieanuanatsznitslsnaanis At sawuiy
mudaanTaanuiuasuesigiudsanaiun g udfnsmanomauifyaniaainuanas
vhadismanuduiasegisuasiaustnld” 1w nsfiuaizneiiifis wiadlends
duaf wiadavwaulnlifhausdganiulszinadiaag Sanguanoszwinalsznalyld
$amarhausdnygn udnwosil wiilapmiludriasrmymuasusaslsamalddninly

3 o P [ - o =)
2.2 E)ﬂﬁﬂ?ﬂ&lﬂ'l“’ﬁ)‘[ﬂﬂ‘ﬁﬂ’]a“ﬁ g aadlasiay

%’gn‘smy‘.rymaaﬂs:mﬂaammtﬁuﬁmumﬁ‘aaa’f‘mmu‘%ms” (The  Executive
Power) Tiagnataudriniudunsvssmnfianszmai wisamnsanwninidonnw) lagld
The Governor-General liludmunusaswszndiursdengy iugdlfdmnasdindn G
Srunimsiuisnelunsyims manasas UAEMIMAQUARNUTFETTNY LA
auNgWINedung vadtszine Fain dhouimsiaduasdnsndniiSuaareudaaniai
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’ The US Constitution of State, Arl. I, sec. 2, para. 2 President Power

: The US Constitution of State, Art. |, sec. 10, para. 3 Limits on States

° Intermationat Law: The Treaty-Making Process, {htip:/fhomepage.qgailaudet.edu/David.Penna/Trtymake.htm)

1
Section 61 (Mead of Government) The Executive power of the Commonwealth is vested in the Queen and is
exercisable by the Governor-General as the Queen's representative, and extend 1o the execution and maintenance of

this Constitution, and of the laws of the Commonweailth.
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? Section 62 {Federal Executive Council) There shall be a Federal Executive Council to advice the Governor-General
in the government of the Commonwealth, and the members of the Council shall be chosen and summoned by the
Governor-General and sworn as Executive Councillors, and shall hold office during his pleasure.

s 1dur New South Wales, Victoria, Queensland, South Australia, Western Australia W&: Tasmania
" dun Austratia Capital Territory Wat Northern Territory
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* WANNTIURENTELINANS (Principles and Procedures for Commonwealth-State-Territory Consultation on Treaties) d‘lﬁ‘l'
ﬁmuﬂﬁmﬁaﬂ 1996 (Principies and Procedures for Commonwealth-State-Territory Consultation on Treaties) Review of
the Treaty-Making Process, hitpi/www.law.gov.aufagd/Attorney-General/Treaty-Making%20Process. htm#imple
" Guideline 2002,
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3.1.3 N1719391 (Negotiation)

r

8 ~ z | - *» '

Pusaumaetidurussunmeuanyszina Lﬂum-nﬂﬂfama‘lﬂﬂi:mﬂﬂﬁm_,m_ﬁ
uaazdholdiasadasauazanasiuluSosiiuinnnfndsslomiuddszina wiasznay
@ouszlypiuradezmsielildfudslesifdwidagniwndszina nisiasnanas

o A

sswindizmanniddesialuFesianbzasduessuidygmiaanuanasirdiomsd
Y ' P ae o A . 2 - i ‘

i@ e idasdangnunmiaduidiae (us cogens) wiafingnansaaluwduni

“enusILFouTasnIafarTiududvaadziow

M ILFUTFYIMNINTAN luﬁv‘umaumsmsmﬁ%’gmamiﬁﬁa;&aﬁtﬁ'mﬁ’aaﬁ’u
L%Bdﬁl.ilﬁl’]ﬁﬁgiﬂfﬁf!ﬂ wazradauraudvanlszinaawiuacnag Tﬂnmqﬁngﬁmwaa
wawlznaueamanfslaimua s dununaasndasusimdaystoianaly
L’%iaoﬁmﬂ'm'mﬂﬁ'u'lﬂﬁ'un'mﬁmawimmoﬁ"m lasimualidastTnwimTansiinau
@Aty 2 ngu laun wisauaaizdalzneudiaamznssunsauidygn (Treaties
Council : TSC) URIAMUINTINNTININEINEAIY  (The Commonwealth-State-Territory
Standing Committee on Treaties : SCOT) nﬂ;m\ﬁa ﬁnnq‘wﬁﬂﬁuﬁmjuq@lmwmm ngay
nalszlosiuazasnnimayszmou tﬁ"a'l.n”nsjuwé’&ﬁ‘lﬁ'%'umfmmsﬁﬂﬁulwaﬁgma
Funmutays uazlumenduiudlamaudsigmaasmeatenmuliizuansiudae™

3.1.4 n192191A59929 (Drafting)

La‘jaﬁmswsmﬂnan:wifmﬂi:mﬂg;é’rym_;ms‘h 3o ilutnaaunminalasee
suidgamleanuanasivdonduad sallunszuaumslussdussndndszme ms
139139319 (Drafting) 'L‘rl,ﬂum'iﬁ"muﬂgﬂuuuua:msum'wﬁﬂﬂ:tﬁum‘i’a ad LU NUANE
Y ‘luﬁ"umauﬁrﬂﬁ:mﬂﬁiﬁmry,w:mmsn'?unﬂm’x pazidpavasnnuanasy izlunoue:
Howatals anuanasy wiafwmnadnig arlahe lwdaswnefinde usclaosams

ptBaTasdnTuaswinNuasusasthaauanuansIy I mualiaghalstha

n . - ! 3 ’ 1 A4
NYRNBIAATIA (jus cogens) uvanguanaTzwirtalne lu quwa Muguns, ngwanuszRiLsEng 18y 2, wih
290 - 295.

23 . ' Y o - a
gn's:mum'm'm'nmmm’rm’mmm’umaad'::mﬂaamml.ﬁﬂ 11.!.118 3.2.2 Thanas

16



o 24
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“ Vienna Convention 1969, Art. 9 Adoption of the text
2. The adoption of the text of a treaty at an international conference takes place by the vote of two thirds of the
States present and voting, unless by the same majority they shall decide to apply a different rule.
® Vienna Convention 1969, Art. 10 Authentication of the text
The text of treaty is established as authentic and definitive;
{a) By such procedure as may be provided for in the text or agreed upon by the States participating in its
drawing up; or
(b) Falling such procedure, by the signature, signature ad referendum or initialling by the representatives of

those States of the text of the trealy or of the Final Act of 2 conference incorporating the text.
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» René CHAPUS, Droit administratif général : Tome |, 15"™ édition, Paris : Montchrestien, 2001, p.938-939.
* Vienna Convention 1968, Art. 11 Means of expressing of consent to be bound by a treaty
The consent of a State to be bound by a treaty may be expressed by signature, exchange of instruments constituting
a treaty, ratification, acceptance, approval or accession or by any other means, if so agree.
Art. 16 Exchange or deposit of instrument of ratification, acceptance, approval or accession
Unless the treaty otherwise provides, instruments of ratification, acceptance, approval or accession establish the
consent of a State to be bound by a treaty upon:
(a) Their exchange between the contracting States; or
(b) Their deposit with the depository
{c) Their notification to the contracting States or to their depository, if so agreed.

*' Vienna Convention 1969, Art. 27
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* \Vienna Convention 1969, Art. 12 Consent to be bound by a treaty expressed by signature
1. The consent of State to be bound by a treaty is expressed by the signature of its representative when:
(a) The treaty provides that signature shall have that effect;
(b) It is otherwise established that the negotiating State were agreed that signature should have that effect; or
(c) The intention of the State to give that effect lo the signature appears from the full powers of its
representative or was expressed during the negotiation.
2, For the purpose of paragraph 1:
(a) The initialling of a text constitutes a signature of the treaty when it is established that the negotiation
States so agreed;
(b) The signature ad referendum of a treaty by a representat_i-ve. if confirmed by his State, constitutes a ful
sighature of the treaty. -
» Vienna Convention 1969, Art. 13 Consent to be bound by a trealy expressed by an exchange of instruments
constituting a treaty 7
The consent of States to be bound by a treaty constituted by instruments exchanged between them is expressed by
the exchange when:
(a) The instruments provide that their exchange shall have that effect; or !
{b) It is otherwise established that those States were agreed that the exchange of instruments shall have that
sffect.
* Vienna Convention 1989, Art. 14 Consent to be bound by a treaty expressed by ratification, acceptance or approval
1. The consent of State to be bound by a treaty is expressed by ratification when;
(a) The treaty provides for such consent to be expressed by means of ratification;
(b) It is otherwise established that the negotiating States were agree that ratification should be required;
(c) The representative of the State has signed the treaty subject to ratification; or
(d) The intention of the States o sign the treaty subject to ratification appears from the full powers of its
representative or was expressed during the negotiation.
2. The consent of a State to be bound by a treaty is expressed by acceptance or approval under conditions similar to
those which apply to ratification.
* Vienna Convention 1869, Art. 15 Consent to be bound by a trealy is expressed by accession
The consent of a State to be bound by a treaty is expressed by accession when:
(a) The treaty provides that such consent may be expressed by that State by means of accession;
(b} it is otherwise established that the negotiating States were agreed that such consent may be expressed
by that State by means of accession; or
(c) All the parties have subsequently agreed that such consent may be expressed by that State by means of

accession,
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“ sec. 2102 (a) Trade Negotiating Objectives

“ Sec. 2102 (b) Principal Trade Negotiating Objectives 1#un miaagUaTsaraznIdadounmamsfn (Trade Barriers
and Distortions) MIMWIM3 (Trade in Services) NTININUIINGNTIR (Foreign Investment) niwdRumMIym
(Inteliectual Property) nulUislalun1adn (Transparency) misdaduniine$SUin (Anti-Corruption) msul
pafimInIMlanuaraTuanaIMmIMIFluan e Hyma  (mprovement of the WTO and Multilateral Trade
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* Sec. 2102 (c) Promation of Certain Priorities

* Sec. 2102 (d) Consultation

“® Sec. 2102 (e) Adherence to Obligations under Uruguay Round Agreerﬁent
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AanINT (Agreements Regarding Tariff and Non Tariff Barriers)"'9

3) Extension Disapproval Process for Congressional Trade Authorities
F’rocedures50

aa v - 31
4) MIITANTILATIINNIAT (Commencement of Negotiations)
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(M Y31 (Modification) ¥38aaly (Continuance) %dﬁﬂiﬁﬂﬂﬁﬁﬁag;@u

* Sec. 2103 Trade Agreements Authority

* Sec. 2103 (a) Agreements Regarding Tariff Barriers
* Sec. 2103 (b) Agreement Regarding Tariff and Non-tariff Barriers

% Sec. 2103 {e) Extension Disapproval Process for Congress Trade Authorities Procedures
5t Sec. 2103 (d) Commencement of Negotiations

* 31@71 2103 (c) Subsection C
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Wian§uEuA1 (Exempt from Staging) drrmwntvmusadanldiimifdenilunide
o 57
fMurmmE auna 2103 (a) (4)

* Sec. 2103 (a) (2) Limitations ng'nmﬂaﬂ'ui‘rﬁmuﬂim’nﬁ@mms.mmn‘ﬂ's.mm%uﬁ'lummamh:n’m é’ai{
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* Sec. 2103 (a) (3) {A) Aggregate Reduction

Except as provided in subparagraph (B), the aggregate reduction in the rate of duty on any article which is in
effect on any day pursuant to a trade agreement entered into under paragraph (1) shall not exceed the aggregate
reduction which would have been in effect on such day if-

(i} a reduction of 3 percent ad valorem or a reduction of one-tenth of the total reduction, whichever is greater,
had taken effect on the effective date of the first reduction proclaimed under paragraph (1) to carry out such agreement
with respect to such article; and

(i) a reduction equal to the amount applicable under clause (i) had taken effect at 1-year intervals after the
effective date of such first reduction.

s Sec. 2103 (a) (3) (B) Exemption from Staging

No staging is required under subparagraph (A) with respect to a duty reduction that is proclaimed under paragraph
(1) for an article of kind that is not produced in the United States. The United States International Trade Commission
shall advice the President of the identity of Articles that may be exempted from staging under this subparagraph.
* Section 2103 (a) (5)
* Section 2103 (a) {(4) Rounding- If the President determines that such action will simplify the computation of
reductions under paragraph (3), the President may round an annual reduction by an amount equal to the lesser of the
difference between the reduction without regard to this paragraph and the next lower whole number; or one half of 1

percent ad valorem
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* Section 2103 (a) (6)
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*" Section 2103 (b) (1) (B)
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™ Section 2103 (b) (3) (A) and (B)

* Section 2105 (b)

* Section 2105 (c) (1)

¥ Section 2105 (¢) (2)

% Section 2105 (c) (5) {A) The term “extension disapproval resolution” means a resolution of either House of the
Congress, the sole matter after the resclving clause of which is as follows: “That the disapproves the request of the
President for the exlension, under section 2103 (c) (1) (B) (i) of Bipartisan Trade Promotion Authority Act of 2002, of
the trade authorities procedures under that Act to any implementing bill submitted with respect to any trade agreement
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resolving House of the Congress.
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Southcolt,  Australia  Practices of Treaty Making, http//www.cdi.anu.edu.aufindonesia_downloads/
IndoTreaties Southcolt%20paper.pdf.

M Greater Transparency for Treaty-Making Process, (htip.//www.australianpolitics.com/news/2002/08/02-08-20.html)
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Australia-Thailand Free Trade Agreement (Canberra, 5 July 2004) {2004} ATNIA 10, Australia-Thailand Free Trade
Agreement, And  Asscciated Exchanges Of Letters, Documents tabled on 12 May 2004,
(bitp:/fwww.austlil. edu.aw/au/other/dfat/nia/2004/5.html)

o7
Australia United States Of America Free Trade Agreement, agreed At Waschinton DC on 8 February, due to be

signed after 13 May 2004, [2004] ATNIA, hitp:/iwww.austlii.edu.au/aw other/dfat/nia/2004/5/is.html

@ hitp:/iwww.austlii.edu.au/au/other/dfatinia/2004/5his.html
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1 w , & X . . 100 a a4 a
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99 »
@ The Cabinet Manual, 5. Legislation and The Executive, Presentation of International Treaties to the House Jol

5.83 fit 5,91 uaz 4 The Standing Orders 283gaNlus MY “International Treaties” ¥URINAIL Non - Legislative
Procedure

10 Standing Orders 2003, International Treaties and Cabinet: 3.36 Any proposal to sign an international treaty or
agreement, or to take binding treaty action (that is, ratification, accession, acceptance, approval, withdrawal or
denunciation of an international treaty or agreement} must be submitted to Cabinet for approval, via the appropriate

Cabinet committee.
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