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Abstract
Project Code: RDG5230002

Project Title: A study on Liability and Redress under Article 27 of the Cartagena Protocol on
Biosafety to the Convention on Biological Diversity in the Context of Thailand

Investigator: Mr.Setthabut Ittithumwinit

Email address: setthabut.i@ku.th

Project Duration: 1 November 2008 - 28 February 2010

Thailand is a Party to the Cartagena Protocol on Biosafety to the Convention on
Biological Diversity. In Thailand, a biosafety law has been drafted in order to implement the
obligations of the Cartagena Protocol, particularly liability and redress for damage caused by
genetically modified organisms (GMOs). This research aimed to study on an issue of liability
and redress for damage arising from GMOs and to propose recommendations concerning the

liability and redress for Thailand.

Findings of this research showed that the draft legislation on biosafety was likely to
have problems concerning the law enforcement. The draft legislation should clearly specify the
subject matters of scope, liable person, damage, limitation, exception and settlement of claims.
For example, the strict liability should be used to deal with damage. Persons should have no
liability if they prove that damage resulted from force majeure or through compliance with

compulsory measures issued by a competent national authority.

Keywords: liability, redress, genetically modified organisms, Thailand
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“Any person liable under the Protocol shall be entitled to a right of recourse in accordance with the rules of procedure of
the competent court:

(a) Against any other person also liable under the Protocol; and

(b) As expressly provided for in contractual arrangements.
Nothing in the Protocol shall prejudice any rights of recourse to which the person liable might be entitled pursuant to the

law of the competent court.”
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“Without prejudice to Article 4, any person shall be liable for damage caused or contributed to by his lack of compliance

with the provisions implementing the Convention or by his wrongful intentional, reckless or negligent acts or omissions.

This Article shall not affect the domestic law of the Contracting Parties governing liability of servants and agents.”
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“No liability in accordance with this Article shall attach to the person referred to in paragraphs 1 and 2 of this Article, if
that person proves that the damage was:

(a) The result of an act of armed conflict, hostilities, civil war or insurrection;

(b) The result of a natural phenomenon of exceptional, inevitable, unforeseeable and irresistible character;

(c) Wholly the result of compliance with a compulsory measure of a public authority of the State where the
damage occurred; or

(d) Wholly the result of the wrongful intentional conduct of a third party, including the person who suffered the

damage.”
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“Damage means:

(i) Loss of life or personal injury;

(ii) Loss of or damage to property other than property held by the person liable in accordance with the present
Protocol;

(iii) Loss of income directly deriving from an economic interest in any use of the environment, incurred as a
result of impairment of the environment, taking into account savings and costs;

(iv) The costs of measures of reinstatement of the impaired environment, limited to the costs of measures
actually taken or to be undertaken; and

(v) The costs of preventive measures, including any loss or damage caused by such measures, to the extent that
the damage arises out of or results from hazardous properties of the wastes involved in the transboundary movement and
disposal of hazardous wastes and other wastes subject to the Convention”
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