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Abstract

The management experience for the main disasters by Japan and
Thailand reveals the some different social reaction. Especially, the Thai big
flood 2011 which is a natural phenomenon had become the political issue in
that time. Most of people relied on self-help without taking into account the
sufferings affecting to the others. For the use of the state power, the ambiguity
of the power among the state agencies was the main problem. The state
agencies were reluctant to take a responsibility by making a necessary decision
and, therefore, the inharmonious use of the state power was a result. The

rehabilitation by the state was also ineffective.

From the study of the state responsibility for its own blamed
conducts, the conduct is required to be faulty and causes loss or damage to
the person or the group of persons. This is a kind of tort liability. For other
conducts for which the state is not legally guilty but from which the person or
a group of persons is damaged, if the state is free from any responsibility
because no action of tort is found, it will be unjust for those damaged. In case
of disaster management, the study found that the inequality among people
before the public burden is the important legal concept, demanding all other
people to be responsible for giving a remedy to the person or the group of
persons taking such public burden for the public interest. For this reason, the
state as a representative of all people is required to be liable for such loss
and damage, although the use of the state power is lawful and cannot be
legally classified as a tort action. This liability without fault is called by the Act
on the Establishment of the Administrative Courts and Administrative Court

Procedures, B.E. 2542 (1999), article 9, para. 1 (3), as the other liability.



Therefore, the Thai Administrative Courts have the important role to develop
the liability principles for both in case of fault (tort) and no fault (other
liability) in relation to the use of legal power by the state agencies in a disaster

time.

From the comparative point of view, Disaster Prevention and
Mitigation Act, B.E. 2550 (2007) provides a disaster management in detail less
than the Disaster Countermeasure Basic Act 1961. The Disaster
Countermeasure Basic Act 1961 clarifies the responsibility, power and functions
of the state organs to deal with the disaster in many dimensions and it covers
all stages of disaster management. In addition, the Disaster Countermeasure
Basic Act 1961 declares that the state and its organs have to be responsible
for disaster prevention. The disaster under the Japanese law is manageable
and responsible by the state. The act of god, the old idea, as a source of
disaster cannot be raised to immune the state from responsibility and liability
for its mismanagement. This kind of provisions finds no place in Disaster

Prevention and Mitigation Act, B.E. 2550 (2007).
The researchers have the following recommendations;

1. The measures implemented for disaster management and
affecting the rights of individuals should be prescribed in the law with the
compensation provisions in the same way of property expropriation by the
state. These provisions will facilitate the court’s proceedings and ruling over
the disaster cases, and people have a litigation right for this compensation.
Moreover, the state might enact the special law for remedy or rehabilitation

after the disaster has gone.



2. The law conferring the power to the state to deal with disaster
should be specified by the types of the disaster. This would increase the
effectiveness of disaster management. The only use of the Disaster
Prevention and Mitigation Act, B.E. 2550 (2007) providing the power to the
state agencies in general cannot be implemented effectively and thoroughly

in a disaster time.

3. The state should encourage the creation of the network of
disaster prevention through the participation of other sectors in the society. In
addition, the education for people to be aware and ready to counter a
disaster prudently and to learn how to behave themselves in the time of
crisis will create the social culture facilitating the effectiveness of the disaster

management by the state.
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