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Executive Summary

1. Background and Nature of the Problem

From 2017 Thailand Situation and Progress Report on Prevention and
Suppression of Trafficking in Persons, by National Operation Center on Prevention and
Suppression of Human Trafficking, Ministry of Social Development and Human Security,
it is found that Thailand is still having having status of a country of origin, destination
and transit of human trafficking. In 2014, there were 522 victims of human trafficking
cases, consisting of 137 males and 385 females. If they were categorized into
nationalities, it would be found that: there were 292 Thai victims, mostly exploited in
sex industry, the majority of them had their domiciles in the northern and north-eastern
regions, their destinations were Provinces of Chonburi, Samut Prakarn, Samut Sakhon
and Bangkok; there were 108 Laotian victims, mostly exploited in the sex industry, the
majority of them had traveled into Thailand through Provinces of Ubon Ratchathani,
Mukdahan, Loei; there were 89 Myanmar victims, mostly exploited as labor in fishery
industry and downstream industries, the majority of them had traveled into Thailand
through Provinces of Chiang Rai, Chiang Mai, Mae Hong Son, Tak and Kanchanaburi
there were 27 Cambodian victims, mostly exploited as labor in industrial factories, the
majority of them had traveled into Thailand through Provinces of Surin, Sa Kaeo and
Trat; and there were 6 victims of other nationalities. And from the 2017 Thailand
Situation and Progress Report on Prevention and Suppression of Trafficking in Persons, it
is found that the Royal Thai Police, Department of Special Investigation, and Office of
the Attorney General were intensely integrated into enforcement of the law, whereby
totally 280 human trafficking cases were found to be under investigation in 2014,
categorized into 220 cases of the sex industry, 47 cases of the labor, and 11 cases of
forced beggars. In 2014, there were 155 offenders accused, and 104 of them were
convicted of human trafficking by the Court.

In the past operations, Thailand gave more regards to problems of human
trafficking, actively executing operations for preventing and suppressing the problems of
human trafficking. As being aware that human trafficking is grave breach of human rights,
policies, law, measures and mechanisms have been continuously developed to execute
operations for preventing, suppressing and solving the said problems, and the human

trafficking problems have been solved in several respects, such as: decrease in the



frequency; investigation; proceedings; conviction and victim identification; establishment
of the Anti-Trafficking in Persons Committee, issuance of Ministerial Regulations, which
increases the minimum age of labor in agricultural and fishery industries, and
requirements for conclusion of contracts on minimum wages, rest periods and holidays;
amendment to Anti-Human Trafficking Act, B.E. 2551, providing with additional
punishments for offenders and protection for persons, who give beneficial information
to the State; enactment of Fisheries Emergency Decree, B.E. 2558, in order to provide
with additional measures for fisheries control, monitor, search and inspection, which
prevents, suppresses and eliminates illegal fishing, as to satisfy the international
standards. And on the 12" of September 2014, General Prayut Chan-o-cha — the Prime
Minister declared the policies of the Council of Ministers, identifying a policy on
addressing the human trafficking as an immediate problem, which must be forcefully
prevented, suppressed and solved, and put the “anti-human trafficking” policy on the
national agenda, whose essential matters can be summarized that integration of all
involved agencies must be accelerated, in order to help each other to build
understanding in the Country and foreign country, accelerate building of Thai society's
perception as to be aware that the human trafficking is a danger close to home, and an
offense under the law, human rights of other people must be respected, accelerate
review of law, which was an obstacle, in order that all involved agencies can actually
cooperate with each other in systematic manners, and rigorously enforce the law, either
in tourist attractions, business establishments, factories, fisheries, as well as consistently
proceeding against offenders, both public officials and ordinary citizens alike.

However, Trafficking in Persons Report 2015 (TIP Report) by United States
Department of State specified that Thailand was categorized as Tier 3. That is to say the
country did not satisfy the minimum standards under the law of the United States, and
did not make any effort to solve the problem (after Thailand was demoted from Tier 2
Watch List in 2015), for the reason that Thailand was a country of origin, destination and
transit of trafficking in men, women and children for forced labor and sex slavery, and
specified that Thai Government did not fully comply with the minimum standards for
solving the human trafficking problem, as well as did not make any significant effort to
comply with the minimum standards. And on the 30" of June 2016, the latest update
from Trafficking in Persons Report 2016 (TIP Report 2016) showed that Thailand was
promoted to Tier 2 Watch List, specifying that, in 2015, Thailand made more effort with



investigation into cases of human trafficking for sex industry, and cases of suspicion of
forced labor, as well as proceeded against and convicted of a multitude of offenders for
human trafficking, and executed measures relating to cases where public officials had
conspired to commit human trafficking, as well as established the Human Trafficking
Division in the Criminal Court, Department of Anti-Human Trafficking in Office of the
Attorney General.

The criteria for ranking the countries in TIP Report refers to the Minimum
standards for the Elimination of Trafficking, under Section 108 of the Trafficking Victims
Protection Act, 2000 (TVPA), whose major provisions are that: the government of the
country should prohibit severe forms of trafficking in persons and punish acts of such
trafficking; the government of the country should prescribe punishment commensurate
with any act of sex trafficking, child trafficking, or trafficking, which includes rape or
kidnapping or which causes a death; the government of the country should prescribe
punishment that is sufficiently stringent to deter and that adequately reflects the
heinous nature of the offense, etc.

From reviewing the data of past researches into solutions to the human
trafficking problems, the majority of the researches were into prevention and remedy,
such as researches into issues with protection for human trafficking victims, problems
with treatment for the victims, problems with cooperation among involved agencies or
multidisciplinary professions. But in terms of researches into human trafficking, it is
found that enforcement of law with respect to the prosecution was studied in the
research into enforcement of the law on the offense under the Penal Code conceming
the public officials and human trafficking (Faculty of Law, Thammasat University, 2015).
This research focused on studying enforcement of the law concerning corruption in the
public officials in the human trafficking cases, and recommended amending the offenses
relating to corruption of public official under the Penal Code and Organic Act on
Counter Corruption, B.E. 2542, and amending the definition of “exploitation” in Anti-
Human Trafficking Act, B.E. 2551. However, issues with measures against assets of human
trafficking organized crimes have not been studied, whereas a research into trace of
financial routes, which appears in the Project on Research into Trace of Financial Routes
of Woman and Child Trafficking in the Greater Mekong Sub-Region (Veerapong
Boonyobhas and Supatra Phanwichit, 2015), has the scope only for studying

enforcement of the anti-money laundering law and trace of the financial routes of the



woman and child trafficking organized crimes in the Greater Mekong Sub-Region, thereby
analyzing or comparing the international standards of prevention and suppression of
money laundering and combating financing of terrorism, in order that identify
approaches to trace of the financial routes of the human trafficking organized crimes
shall satisfy the international standards, whereby a recommendation is made that
practices should be provided for financial institutions, as a reporting entity under the
law concerning inspection and monitor of the human trafficking offenses, which may
commit money laundering through the financial institutions. The said research did not
study measures against assets under Anti-Human Trafficking Act, B.E. 2551.

From the foregoing, it is the major problem, into which research is needed to be
conducted to develop capability and justice system, especially with respect to
prevention and suppression of the offenders, for solving the problems with the whole
process of human trafficking, in order that Thailand shall have measures for prevention
and suppression of human trafficking, which satisfy the international standards, whereby
the issue, which requires study, is that: the Government must prescribe punishment that
is sufficiently stringent to deter the offense of human trafficking, and a stringent
punishment in the light of the human trafficking organized crime is measures against
assets and proceeds of the organization, in order to disrupt the cycle and destroy the
criminal organization. Taking the past operations into consideration, the problems of
human trafficking have not been solved or tending to decline in any manner, regardless
of how severe the punishments have been imposed, for a reason that the human
trafficking organizations commit the offense in forms of transnational organized crimes,
incorporating several crimes, having their duties and responsibilities divided, having
networks for coordinating their commission in several countries, thereby expecting to
gain large sums of money in return, and reinvest the money gained from the offense
commission in furthering commission of the offense relating to human trafficking and
other serious offenses. As a result, the offense commission in this category is difficult for
suppression, especially for investigation into the masterminds. And from the past
prosecution, with respect to proceeding against assets in the offenses relating to human
trafficking, further investigation has never managed to disrupt the cycle of the human
trafficking organizations. Taking into consideration the statistics of assets adjudged by the
Court to be vested into the State under the anti-money laundering law, since its coming

into force in 2000 until 2013, it is found that offenders of the predicate offenses (2): the



offenses relating to sexuality under the Penal Code; the offenses under the Measures to
Prevent and Suppress Trading of Women and Children Act; the offenses under the
Prevention and Suppression of Prostitution Act; or offenses relating to being an owner of
a prostitution business, have been prosecuted in only 20 cases, constituting the sum of
95,106,989.18 Baht, and assets have been seized or confiscated for the offenses of
human trafficking under the Anti-Human Trafficking Act only in 9 cases, constituting the
sum of 45,541,676 Baht, whereby, in 2013, there were only 2 cases of asset seizure and
confiscation, and, in the budget year 2014, there were 107 matters under investigation
and eathering of witness and evidence, and asset inspection, concerning commission of
the human trafficking offenses reported by competent agencies. But after the
investigation and gathering of witness and evidence, and asset inspection, there were 50
matters which found no human trafficking offender found to have assets that could be
proceeded against under the anti-money laundering law. There was only 1 matter which
managed to seize or confiscate the assets, in an amount of approximately 2 Million
Baht. The said data assert the fact that enforcement of the anti-money laundering law
fails to proceed against assets of the offenders, who are organized crimes or large
human trafficking organizations.

Therefore, study is needed to be conducted with respect to approaches to
amendment to the law and introduction of measures for proceeding against assets, in
order to break and interrupt money, assets or benefits from commission of the offenses,
as to disrupt the cycle of crimes, by seizing or confiscating the assets, and vesting them
into the State, especially assets in relation to commission of the offenses, which are
transferred, relocated and laundered to foreign countries, whereby both efficient
domestic measures and international cooperation are required, under the concept and
principle that Thailand provides with efficient law and measures for seizing assets in
relation to the human trafficking offenses, the said law and measures will be good tools
for the Government for suppressing the offenders and creating international
cooperation, because, as the organized crimes are unable to use assets gained from
commission of the offenses, incentives and financial sources of the offense commission
will be extinct, offenses relating to human trafficking will decline, resulting in Thailand
having measures for preventing and suppressing human trafficking, which satisfy the

international standards and be acceptable to civilized countries



2. Objectives of the Research

1) To study the money laundering patterns, the concepts and theories
concerning measures against assets in relation to commission of the human trafficking
offenses;

2) To study Thailand's mechanisms for enforcement of the law and measures
against assets of human trafficking organized crimes;

3) To study problems, difficulties and obstacles in Thailand's proceeding against
assets of human trafficking offenders, especially problems with recovery and seizure of
assets in relation to the human trafficking offenses, which are transferred and relocated
and laundered to foreign countries;

4) To analyze and recommend approaches to amendment to the law and
provision with both domestic measures and international measures, in order that
Thailand shall have human trafficking prevention and suppression measures, which are
consistent with the international standards and acceptable to civilized countries;

5) To study approaches to integration of the law and measures against assets of
human trafficking organized crimes, as to increase efficiency in imposing the
punishments on the offenders and disrupting and destroying financial sources of the

human trafficking organized crimes.

3. Scope of the Research

Scope of the Subject Matter

This Research focuses on studying and analyzing issues as follows:

1) Forms and methods of money laundering of human trafficking organized
crimes;

2) Concepts and theories concerning organized crimes, principles of asset seizure
and proceeding against assets in relation to the offenses;

3) Essential matters and enforcement of Thailand's law with respect to
proceeding against assets in the human trafficking offenses, and international laws,
which provide with measures against assets of human trafficking offenders;

4) Problems with proceeding against assets in the human trafficking offenses,
such as problems with seizure of assets in relation to commission of the offenses,
problems with further investigation for proceeding against the assets, problems with

proceeding against the assets under the anti-money laundering law, problems with



imposition of the fine penalty, issues with remedy for the victims, problems with
recovery of the assets in relation to commission of the offenses in foreign countries;

5) Approaches to drafting an amendment to Anti-Human Trafficking Act, B.E.
2551.

Scope of the Population

The population of the in-depth interviewing consists of: law enforcement
officials on operative levels, comprising: Samut Sakhon Provincial Police Officers; Pattaya
City Provincial Police Officers; law enforcement officials on policy levels, comprising: the
Commander of Anti-Trafficking in Persons Division or a representative; the Director
General of Department of Special Investigation or a representative; the Director General
of Department of Anti-Human Trafficking, Office of the Attorney General, or a
representative; and the Secretary General of Anti-Money Laundering Board or a
representative.

The population of the focus group consists of: agencies involved in enforcement
of measures against assets in human trafficking cases in Bangkok Metropolitan Region,
comprising of: National Operation Center on Prevention and Suppression of Human
Trafficking, Ministry of Social Development and Human Security; Anti-Money Laundering
Office; Anti-Trafficking in Persons Division; Transnational Crime Coordination Centre;
Department of Anti-Human Trafficking, Office of the Attorney General; International
Affairs Department, Office of the Attorney General; Department of Special Investigation,
Ministry of Justice; Bank of Thailand; the Thai Bankers' Association; Department of Land;
Office of the Council of State; Legal Execution Department; Revenue Department.

The population of the seminars for hearing opinions consists of: Ministry of Social
Development and Human Security, Anti-Money Laundering Office; Anti-Trafficking in
Persons Division; Department of Special Investigation; Office of the Judiciary; National
Human Rights Commission; Office of The Narcotics Control Board; Office of the National
Anti-Corruption Commission; Office of Justice Affair; Legal Execution Department;
Department of Land; Department of Fisheries; Office of the National Economic and
Social Development Board; Office of the National Security Council; Revenue
Department; and scholars and experts.

Scope of Study Territory

The territory, from which the data are collected, is the areas of: Samut Sakhon

Province; Pattaya City; and Bangkok.



4. Research Methodology
Qualitative Research comprising of:
1) Documentary Research

Documentary research is conducted with respect to literature review,
thereby studying documentary data, which are research reports, books, text books,
conference and seminar documentation, from the internet, in the issues concerning
concepts and theories about proceeding against assets relating to commission of the
human trafficking offense, substantial matters of the relevant laws, both domestic laws
and international conventions;

2) In-Depth Interview

In-Depth interview is conducted by interviewing individuals, who are
directly involved with the study subject matter, in accordance with predetermined
issues of the interview, in order to obtain the data to be used in analysis of the
qualitative research, whose key informants are law enforcement officials at both the
operative level and the policy level, whereby the interview issues are as follows:

- Problems with enforcement of measures for confiscation of assets and
proceeding against the assets in the human trafficking offense, such as: problems with
further investigation; problems with proceeding against impounded assets; problems
with proceeding against assets under the anti-money laundering law; problems with
tracing and confiscating assets in the human trafficking offense, which are transferred to
foreign countries; problems with imposition of the fine penalty; problems with
international cooperation;

- Problems with amendments to Anti-Human Trafficking Act, in order to
empower the competent official to examine assets and proceed against assets as
prescribed by law;

- Opinions about vesting assets, which are involved with the human
trafficking offense, in the Anti-Human Trafficking Fund,;

- Approaches to introducing the principle of value confiscation and the
principle of asset sharing to Thailand's human trafficking offense;

- Recommendations of amendments to laws and provision with
measures on assets, in order to increase efficiency in proceeding against assets, which

involved with human trafficking oreanized crimes;



3) Focus Group
Focus group meetings are held for brainstorming among the law
enforcement agencies, in order to identify problems of proceeding against asset in the
offense relating to human trafficking, jointly analyze the difficulties and obstacles, which
affect the efficiency in enforcement of the law, as well as find approaches to and
measures for solving the problems, whereby the participants in the meetings are agency
involved with enforcement of measures on assets in human trafficking cases in the area
of Bangkok;
4) Organization of Seminars for Hearing Opinions
A seminar is organized for presenting the report on the research and
drafts of amendments to the relevant laws to, and hearing opinions, whereby groups of
involved individuals and agencies, are invited to jointly exchange and listen to opinions
concerning the drafts of amendments to the laws and measures for proceeding against
assets in the human trafficking offense, in order to apply the obtained opinions to

amending the laws and preparing the complete and comprehensive recommendations.

5. Research Results

The objectives of this Research are to study Thailand's mechanisms for
enforcement of the law and measures against assets of human trafficking organized
crimes, and analyze problems, difficulties and obstacles in proceeding with assets of the
offenders, in order to propose approaches to amending the law and providing with
efficient measures for proceeding with the assets involved with the offense of human
trafficking, for being used as tools for combating the offenders and creating international
cooperation, because, as the organized crimes are unable to use assets gained from
commission of the offenses, incentives and financial sources of the offense commission
will be extinct, offenses relating to human trafficking will decline, resulting in Thailand
having measures for preventing and suppressing human trafficking, which satisfy the
international standards and be acceptable to civilized countries.

Results of the Research for formulating with approaches to amending the
relevant law and providing with efficient measures in proceeding against assets relating
to commission of the human trafficking offense in accordance with the objectives can

be summarized as follows.



First Objective - to study the money laundering patterns, the concepts and
theories concerning measures against assets in relation to commission of the human
trafficking offenses, finds that the human trafficking organized crimes are difficult to
analyze its true value, because most of the value of human trafficking is incorporated in
other organized crimes, such as prostitution, illegal immigration, trafficking in narcotics,
trade in arms, gambling, document falsification, etc., and difficult in prosecution, either
with respect to international investigation, access and collection of evidence, especially
evidence from victims of human trafficking. As such, human trafficking is a low-risk crime
with high return, resulting in the organized crimes being able to gain a high profit and
bring the money, which acquired from the offense commission, into laundering
processes, which vary among regions throughout the world, whose majority is cash-
intensive transactions, employs cash couriers or holds other persons as shells, uses
informal banking systems for off-shore investment, establishes shell companies, uses of
money remittance and back accounts, invests in real estates. Therefore, the concepts
and theories, which are used in analysis of this Research, are concepts and theories
relating to patterns of organized crimes, including the organized crime theory, in order
to be able to understand patterns of cooperation and command of the organized
crimes, which affect provision with legal measures for proceeding against the
masterminds or bosses of the organized crimes, and concepts of economic law for
eliminating incentives of the offenders, in order to formulate measures for and
approaches to presenting and suppressing the offense commission, by eliminating
financial incentives and benefits desired by the organized crimes, thereby following the
principle that it is useless to commit an offense, if the offender is unable to benefit
from the proceeds or assets obtained from commission of the offense, the concept of
value confiscation, which empowers the Court to order the convict to pay an amount or
deliver an asset, whose value is equivalent to the asset to be confiscated under the
Court's order, as appearing in United Nations Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances, 1988, Article 5, Paragraph 1, United Nations
Convention against Transnational Organized Crime, 2000, Article 12, and United Nations
Convention against Corruption, 2000, Article 31, and the concept of asset sharing, which
is a principle adopted to promoting international cooperation in jointly proceeding
against assets, requiring a party to share interest in confiscated assets to another party

after the assets have been confiscated upon a request, whereby each party must adopt



legislative measures and other measures consistent with the basic principles of its
domestic law necessary for authorizing the competent official to return the confiscated
assets upon complying with the request of the other party, as appearing in United
Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances,
1988, Article 5, Paragraph 5, United Nations Convention against Transnational Organized
Crime, 2000, Article 13, and United Nations Convention against Corruption, 2000, Article
57.

Second Objective - to study Thailand's mechanisms for enforcement of the
law and measures against assets of human trafficking organized crimes finds that
proceeding against assets in the human trafficking offense is separated into 2 cases,
being: 1) asset confiscation in human trafficking cases under Anti-Human Trafficking Act,
B.E. 2551, which is criminal asset forfeiture under the Penal Code. As such, forfeiture of
a property, which is used or possessed for use, or obtained from commission of an
offense, requiring an offender to be prosecuted in criminal proceedings, and the Court
to convict the offender and the assets to be seized as impounded properties in the
proceedings. But if the Court adjudges the offender to be acquitted, the asset shall not
be forfeited. Moreover, the asset to be forfeited must be a property impounded in the
case, whereas properties, which have been transferred or transferred, are not covered,;
and 2) proceeding against assets relating to commission of the offense of money
laundering, as the offense of human trafficking is the predicate offense 2 under Anti-
Money Laundering Act, B.E. 2542, whereby the measures for asset confiscation under
the anti-money laundering law extend the criteria beyond the criminal forfeiture,
thereby enabling confiscation of all assets involved with commission of the offenses,
whether they have been disposed, spent, transferred or transformed on any occasion,
vested in other persons, and are not directly linked to the criminal conviction. As a
result, assets, which are involved in commission of the offense, can be confiscated,
even though there is no offender convicted in the criminal proceedings; causing
problems with confiscation of properties involved in commission of the offense that
cannot be imposed under Anti-Human Trafficking Act, B.E. 2551, which is the main
statute in suppression of human trafficking, leading to a concept of expanding the scope
of property confiscation under Anti-Human Trafficking Act, B.E. 2551, in order to

immediately proceed against the properties without resorting to another statute;



Third Objective - to study problems, difficulties and obstacles in Thailand's
proceeding against assets of human trafficking offenders, especially problems with
recovery and seizure of assets in relation to the human trafficking offenses, which are
transferred and relocated and laundered to foreign countries, in implementing the
project, the Researcher analyzed and synthesized data by the methodology of
qualitative research as predetermined, whereby the research data were collected
through documentary research, in-depth interview, both on the policy level and the
operative level, focus group, holding seminars for hearing opinions, in order to acquire
accurate, complete and sufficient data for being used in drafting the law and
recommendations of the Research, and issues and problems with proceeding against
assets of the human trafficking organized crimes are found, which lead to ideas about
solutions to the problems. That is to say:

- Problems with further investigation for proceeding against assets that the State
cannot enforce the anti-money laundering law for proceeding against the offenders,
who are large-scale organized crimes or human trafficking organizations, because of lack
of coordination in the field agencies and the Anti-Money Laundering Office, resulting in
absence of information connecting to enforcement of the anti-money laundering law;

- Problems with proceeding against assets under anti-money laundering law are
found that there is a problem with proving involvement with and relation to assets
confiscated under the anti-money laundering law, because of the witness and evidence
are insufficient for determining the issue of involvement and relation between the
assets and predicate offenses, as much as the confiscation or seizure is revoked,
moreover, investigation is difficult, because of lack of impounded properties, which
apparently are money or assets, so investigation must be conducted primarily into the
persons and properties, and there is a problem in a case where the offender relocates
or transfer the assets to a foreign country, or completely spends the consumable assets,
or completely spends the dirty assets, until the assets involved with commission of the
offenses are not left to be legally confiscated;

- Problems with imposition of the fine penalty in human trafficking cases are
found that there is lack of agencies imposing the fine penalty, especially investigating
the assets of the accused, resulting in money not being obtained by the Fund for
remedying the victims, because Legal Execution Department have a backlog of cases, as

well as the duty to investigate into assets falls upon the judgment creditor, if the



creditor fails to conduct the investigation into the assets, it will be difficult to conduct
the legal execution;

- Issues with assets of the Anti-Human Trafficking Fund, whereby a financial
source of the Fund is the fine penalty, and the fact appears that the accused usually
does not have any properties to be levied upon for execution of the fine penalty,
whereas the impounded assets, which are seized under the Penal Code, must be vested
in the State, and the assets, which are involved with commission of the offenses
proceeded against under the anti-money laundering law, if they are in case and money
obtained from management of the confiscated or seized assets, must be vested in the
Anti-Money Laundering Fund in a half, and the other half shall be vested in the State,
resulting in only small amounts of money being vested in the Fund, insufficient for
supporting, protecting and remedying the victims;

- Problems with recovering assets involved with commission of the offenses in
foreign countries are found that proceeding against assets, which are transferred to
foreign countries, through channels of international cooperation for recovering assets, is
difficult, because laws on some matters are obstacles to implementation of the
international cooperation, for example, system of asset confiscation, asset sharing or
request for cooperation under law on the international cooperation in criminal matters
is limited to criminal cases, and lack of capability in tracing the financial routes.

From the aforementioned problems, comes an idea of drafting an amendment
to Anti-Human Trafficking Act, B.E. 2551, by preparing Draft Anti-Human Trafficking Act
(No. ..), B.E. ..., and recommendations for Thailand to introduce law and measures for
proceeding against assets of the human trafficking organized crimes, which are efficient

and consistent with the international principles. The details are as follows.

Fourth and Fifth Objectives - To analyze and recommend approaches to
amendment to the law and provision with both domestic measures and international
measures, in order that Thailand shall have human trafficking prevention and
suppression measures, which are consistent with the international standards and
acceptable to civilized countries, and to study approaches to integration of the law
and measures against assets of human trafficking organized crimes, as to increase
efficiency in imposing the punishments on the offenders and disrupting and destroying
financial sources of the human trafficking organized crimes find that the problems and

results of the Research lead to recommendations and approaches to amending the law



for providing with measures for proceeding with the assets of human trafficking
organized crimes, and formulating measures necessary for enforcing the law and
proceedings against the offenders, comprising of proposing to draft Anti-Human
Trafficking Act (No. ..), B.E. ...; approaches to applying the results of the Research;
drafting of bylaws; stipulation of Ministerial Regulation Concerning Division of
Government of the Office of Permanent Secretary of Ministry of Social Development
and Human Security, B.E. ..; production of Manual for Asset Inspection in Human
Trafficking Cases; and drafting of Treaty on Cooperation in Proceeding against Assets in
Offense of Human Trafficking, in order that Thailand shall have efficient law and
measures against assets of the human trafficking organized crimes consistent with the

international principles as follows:

1. Preparing Draft Anti-Human Trafficking Act (No. ...), B.E. ....

The problems and the research results lead to recommendations and
approaches to preparation of Draft Anti-Human Trafficking Act (No. ...), B.E. ...., in order to
prescribe proceeding against assets, and provide with measures necessary for
enforcement of the law and proceeding against the offenders, whose essential matters
are in adding provisions concerning proceeding against assets in the offenses relating to
human trafficking, with the objectives to enable proceeding against assets in the human
trafficking cases, with respect to both impounded properties and properties involved
with commission of the offenses, whether they have been disposed, spent, transferred
or transformed in any stage, and providing with procedures for asset inspection, from
prescribing the scope of assets to undergo the inspection, providing with officials
assigned to inspect the assets under the law, providing with procedures for ordering
temporary asset confiscation or seizure, ordering cessation of the temporary asset
confiscation or seizure, returning of the assets, providing with special authority to the
asset inspection, introducing value confiscation as a support measure against specific
assets, providing for the Permanent Secretary of Ministry of Social Development and
Human Security with the power to inspect and recover assets, and impose the criminal
fine penalty, providing with tax measures for being implemented together, and returning
the assets, as well as amending prescription for elaborate punishments.

The reasons and necessities for Draft Anti-Human Trafficking Act (No. ...), B.E. ...,
are: whereas Anti-Human Trafficking Act, B.E. 2551, lacks provisions concerning

proceeding against assets in the offenses relating to human trafficking, therefore, it is



found suitable for amending the law on prevention and suppression of human
trafficking, in order that proceeding against assets relating to commission of the offenses
shall be efficient and consistent with the international standards, thereby amending the
authority of the Committee and the Committee on Coordination of Anti-Human
Trafficking Operations, prescribing the Chapter of Asset Inspection, comprising of the
definitions, Asset Inspection, asset seizure, value confiscation, imposition of the fine
penalty, tax measures, and return of assets, as well as amending the prescription for
more suitable punishments, and the rationale for amendment to Anti-Human Trafficking
Act, B.E. 2551, are at the issues as follows:

1. Amendment to the Authority of the Committee (Draft Section 16 (10/1));

2. Amendment to the Authority of the Committee on Coordination of Anti-
Human Trafficking Operations, as to be consistent with Chapter 4/1 on the proceeding
against assets (Draft Section 23 (7/1))

3. Additionally providing with Chapter 4/1 on the proceeding against assets,
comprising of the definitions (Draft Section 41/1), Part 1 Asset Inspection (Draft Section
41/2 - Section 41/8), Part 2, Asset Seiszure (Draft Section 41/9 — Section 41/15), Part 3
Value Confiscation (Draft Section 41/16 - Section 41/18), Part 4 Imposition of the Fine
Penalty (Draft Section 41/19), Part 5 Tax Measures (Draft Section 41/20), and Part 6
Return of Assets (Draft Section 41/1 to Draft Section 41/21);

4. Additionally prescribing punishments as to be consistent with authority of the
officials, the Member, the Permanent Secretary of Ministry of Social Development and

Human Security or Asset Inspector (Draft Section 54/1 — Section 54/4).

2. Approaches to Use of the Research Results

Preparation of Draft Anti-Human Trafficking Act (No. ...), B.E. ...., will bring about a
model for amendment to the law for proceeding against assets in human trafficking
offenses, whose structure of the subject matter of the law begins from providing with
the definitions, measures for Asset Inspection, proceeding against assets, impounded
properties and assets involved with commission of the offenses, providing with the
special authority and measures for Asset Inspection, providing with qualifications of the
officials in Asset Inspection, prescribing for assets to be vested in the Fund, imposition
of the fine penalty, value confiscation, order assets to be returned to or shared with the
requesting countries, introduction of tax measures, and prescribing additional

punishments. The Research results and the said draft of law shall be beneficial to the



Government and Ministry of Social Development and Human Security, as the
organization in charge of the law on prevention and suppression of human trafficking.
Therefore, in order that the prepared draft law can be practically used, in using the
Research results to bring forth the draft of amendment to Anti-Human Trafficking Act, B.E.
2551, the Government and Ministry of Social Development and Human Security should
bring forth the said draft law by proposing into consideration of the Council of Ministers

for approval and subsequently undergoing the legislation procedures.

3. Legislation of Bylaw

After Draft Anti-Human Trafficking Act (No. ..), B.E. ... is promulgated in the
Government Gazette, it shall become in force upon expiry of the period of one hundred
and eighty days after the promulgation, in accordance with Section 2, the entity in
charge of the law has the duty to proceed or comply with the Act, whereby 6 bodies of
bylaws are required to be legislated as follows:

1. Bylaws, Passed by the Minister of Social Development and Human
Security

(1) Ministerial Regulation Concerning Qualifications of the Official
Appointed as the Inspector, B.E. .... by virtue of the provisions of Section 5 and Section
41/2 of Draft Anti-Human Trafficking Act (No. ...), B.E. ....;

(2) Ministerial Regulation Concerning Rules, Methods and Conditions for
Conducting Asset Inspection, Announcement of Cessation of Asset Inspection, or Return
of Temporarily Confiscated Assets, B.E. .... by virtue of the provisions of Section 5 and
Section 41/3 of Draft Anti-Human Trafficking Act (No. ...), B.E. ...;;

(3) Ministerial Regulation Concerning Rules, Methods and Conditions for
Asset Seizure or Confiscation and Valuation of Seized or Confiscated Assets, B.E. .... by
virtue of the provisions of Section 5 and Section 41/6 of Draft Anti-Human Trafficking Act
(No. ...), B.E. ...;

(4) Ministerial Regulation Concerning Request for Asset Return, and Return
of the Assets, B.E. .... by virtue of the provisions of Section 5 and Section 41/15 of Draft
Anti-Human Trafficking Act (No. ...), B.E. ...;

2. Bylaws, Passed by the Committee on Coordination of Anti-Human
Trafficking Operations

(1) Regulation of the Committee on Coordination of Anti-Human

Trafficking Operations Concerning Maintenance and Auction of Assets, Use of Assets,



Assessment of Damages and Depreciation, B.E. .... by virtue of the provisions of Section
23 and Section 41/7 and Draft Anti-Human Trafficking Act (No. ...), B.E. ...,

(2) Regulation of the Committee on Coordination of Anti-Human
Trafficking Operations Concerning Duty Performance of the Asset Inspector, B.E. .... by
virtue of the provisions of Section 23 and Section 41/8 of Draft Anti-Human Trafficking
Act (No. ..), B.E. ...,

4. Drafting of Ministerial Regulation Concerning Division of Government of
the Office of Permanent Secretary of Ministry of Social Development and Human
Security, B.E. ...

Following the recommendation for bringing forth Draft Anti-Human Trafficking Act
(No. ...), B.E. ..., the Researcher suggests that Ministry of Social Development and Human
Security needs to draft Ministerial Regulation Concerning Division of Government of the
Office of Permanent Secretary of Ministry of Social Development and Human Security,
B.E. ..., by virtue of the provisions of Section 8 sex of State Administration Act, B.E. 2534,
to which is amended by State Administration Act, (No. 4) B.E. 2543, in order to designate
a new agency under the Permanent Secretary's Office, whose duty and responsibility are
to enforce the law with respect to proceeding against assets for the offenses relating to
human trafficking, probably establishing in a form of “Bureau of Asset Inspection and
Legal Execution”, and providing with authority as follows:

1) Proceeding with assets under the the law on prevention and suppression of
human trafficking, and as assigned by Committee on Coordination of Anti-Human
Trafficking or a sub-committee appointed by the Committee;

2) Conducting operations with respect to asset inspection, financial investigation,
in order to further reach the network of offenders, by coordinating with the
governmental agencies and financial institutions, both domestic and foreign;

3) Supervising, controlling and screening asset inspection conducted by the asset
inspector as assigned by the Permanent Secretary or Committee on Coordination of
Anti-Human Trafficking;

4) Inspecting, monitoring and gathering assets, confiscating of seizing assets, in
order to impose the fine penalty on the offenders in cases of the offenses relating to
human trafficking, as the judgment execution official;

5) Coordinating with Revenue Department to further the proceeding by

introducing tax measures,



6) Coordinating international cooperation with respect to detection, investigation,
proceeding against assets for the offenses relating to human trafficking, and the Office of
Attorney General and involved agencies, under the law on international cooperation in
criminal matters;

7) Cooperating with or supporting operations of other involved agencies, or as

assigned.

5. Production of Manual for Asset Inspection in Human Trafficking Cases

Enforcement of the law for proceeding against assets for the offenses relating to
human trafficking is deemed to be a new subject, which has never been practiced by
the official under Anti-Human Trafficking Act, B.E. 2551. Therefore, the Researcher
proposes to produce the Manual for Asset Inspection in Human Trafficking Cases, in
order to be used the official, who is appointed as the asset inspector, as guidelines and
tools for its operations, whereby the said manual must basically have the subject
matters with respect to asset inspection as follows:

(1) Providing with the basic principle that a person, who is subject to
asset inspection must be a suspect, and the alleged offense must be an offense relating
to human trafficking prescribed against under Anti-Human Trafficking Act, B.E. 2551;

(2) The suspect must have assets, which are reasonably believed to
relate to commission of the offense, if the suspect's assets are not to be found, the
suspect's asset inspection cannot be ordered,;

(3) Conduct of asset inspection must comply with the Ministerial
Regulation Concerning Rules, Methods and Conditions for Conducting Asset Inspection,
Announcement of Cessation of Asset Inspection, or Return of Temporarily Confiscated
Assets, and the Ministerial Regulation Concerning Rules, Methods and Conditions for
Asset Seizure or Confiscation and Valuation of Seized or Confiscated Assets;

(4) If any item of the asset is owned or obtained by the Accused in
excess of legitimate status or capability of practicing profession, the law provides that
the said asset shall be presumed to be involved with commission of the offense relating
to human trafficking;

(5) Providing with principles for an asset inspection order may be given
against another person, who is not a suspect, under 2 conditions, being the suspect's
assets has undergone inspection at first, and the inspection yields proof that assets of

another person are involved in commission of the offense, then assets of the said



person can be subject to inspection, whereby the proof, which leads to reasonably
believe that assets of the said person are involved with commission of the offense of
the accused, comprises of financial documents, interpersonal relationship, statement of
the suspect that assets are shared or used together with the said person, or the said
person's status indicates that the person cannot legitimately obtain the assets on his or
her own;

(6) An asset inspection case is a case accessory to a criminal case, that is
to say, if the public prosecutor issues an absolute order of non-prosecution, or the
Court renders the final judgment to acquit the suspect, or the accused in the case of
human trafficking offense, which is the principal offense, assets of the suspect or the
accused shall be confiscated or seized, as well as confiscation or seizure of assets of
another person, because of involvement with offense committed by the suspect or
accused, shall cease;

(7) Assets, which are adjudged to be seized under the Act, shall be
vested in the Anti-Human Trafficking Fund, with the objective to be used in prevention
and suppression of human trafficking, such as assistance for the victims under Section
33, protection for the victims under Section 36, assistance for the victims abroad to
return to the Kingdom or their domiciles under Section 39, and other operations in
accordance with the Regulations stipulated by Committee on Coordination of Anti-

Human Trafficking.

6. Drafting of Treaty on Cooperation in Proceeding against Assets in Offense
of Human Trafficking

The substantial principles recommendation with respect to international
cooperation are to provide with cooperation in tracing, inspecting, confiscating and
seizing assets, and the assets must be returned to the requesting state, but Thailand, as
the operator, is entitled to withhold the cost of the operation. Therefore, a bilateral
treaty between Thailand and a foreign country should be concluded on mutual
assistance, and on tracing, inspecting, confiscating and seizing assets, and sharing the
assets in cases of human trafficking, in order to bring about international cooperation in
prevention and suppression of transnational human trafficking. Conclusion of the treaty
shall create cooperation in a form with more coverage than the mutual relation, which
is used to be practiced among the countries, whereby the said treaty must have

provisions binding the contracting parties to assist each other, thereby expressly



providing with procedures for administering assistance, and, importantly, the treaty must
be consistent with the provisions of Mutual Assistance in Criminal Matters Act, B.E, and
the Amendment (No. 2), B.E. 2559, in Section 35/2, the first paragraph, which provides
for asset confiscation or seizure, and money payment in lieu of asset confiscation,
between countries in criminal matters, for promoting cooperation in recovering and
sharing assets in human trafficking cases to the requesting countries under the
international legal principle, and destroying the organization crimes, who have
laundered and concealed the assets abroad, provided that it can be carried out only if
a bilateral treaty between Thailand and the requesting country provides so.

The essential matters of the said treaty on cooperation should cover issues of
assistance in confiscation of assets involved with commission of human trafficking
offenses as follows:

1) If the central coordination official of a state finds that assets, which are
involved with or relating to commission of human trafficking offenses, and obtained
from or used in the commission, are located in the other country, which can be seized
or confiscated under the law of the latter state, the central coordination official of the
former state may notify the central coordination official of the latter state. If the latter
state has the jurisdiction over the said matter, the request shall be forwarded to the
agencies in charge, in order to consider proceeding with suitable operations. Such
agencies must pass their resolutions in accordance with the law of their country, and
must notify the results of their operations to the other state for acknowledgment
through their own central coordination official;

2) The state, who receives a request for inspecting, tracing, searching for,
confiscating or seizing assets involved with commission of human trafficking offenses, is
required to proceed in accordance with its own law, if the request has a reasonable
ground;

3) The state, who receives a request, must proceed with all measures necessary
for effectively searching for the person, who is wanted by the requesting state, with
respect to inspecting, tracing, searching for, confiscating or seizing assets, and sharing the
assets involved with commission of human trafficking offenses, which are believed to be
in the requested state, and the requested state must notify the request state about the

results of the operations as soon as possible;



4) In returning assets to or sharing assets with the requesting state, the requested
state is entitled to withhold the cost, which is incurred by the requested state in
proceeding with the assets or payment of money in lieu of asset confiscation, and the
cost necessary for returning the assets or money to the requesting state, and the
requested state shall return the remaining assets or money to the requesting state, or
assets may be required to be returned in the proportion to the cooperation in the
proceedings, provided that the cost may include the cost of financial investigation,
coordination and recovery of assets, cost of proving the right of a third party in good
faith, cost in searching, arresting, gathering evidence, asset confiscation and seizure,
maintenance of confiscated and seized assets, the Court's fee in legal proceedings or
others, compensation for witness/expert of the Court, attorney's fee, legal execution

fee, and cost of return of assets.
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Abstract

The objectives of the Project on Research into “Approaches to Development of
Law and Measures for Proceeding against Assets of Human Trafficking Organized Crimes”
are to study mechanisms for enforcing of law and measures for proceeding against assets
of human trafficking organized crimes in Thailand, and analyze problems in and obstacles
to proceeding against assets of the offenders, in order to propose recommendations for
approaches to amending the law and providing with efficient measures for proceeding
against assets in the human trafficking offense, as to be in accordance with the
international principles.

In conducting the Research, the Researcher analyzed and synthesized data by the
methodology of qualitative research as predetermined, whereby the research data were
collected through documentary research, in-depth interview, both on the policy level
and the operative level, focus group, holding seminars for hearing opinions.

The Research's results reveal many issues with proceeding against assets of human
trafficking organized crimes, which lead to ideas about solutions to the problems,
comprising of: problem of seizure of assets relating to commission of the offense; problem
of further investigation for proceeding against the assets; problem of proceeding against
the assets under anti-money laundering law; problem of imposition of fine penalty in
human trafficking cases; problem of recovery of assets relating to commission of the
offense in foreign countries, and find an issue with the assets, which are vested in the
Anti-Human Trafficking Fund.

An answer to the Research's question is that the provisions of Draft Anti-Human
Trafficking Act (No. ...), B.E. ..., contains 27 Sections, whose essential matters are to amend
the authority of the Committee and the Committee on Coordination of Anti-Human
Trafficking Operations, and additionally prescribe the Chapter of Proceeding against Assets,
consisting of the definitions, procedures for asset inspection, procedures for proceeding
with impounded assets and assets relating to commission of the offense, prescription for
special authority and measures for the asset inspection, prescription for qualifications of
the official in the asset inspection, prescription for the assets to be vested in the Fund,
imposition of the fine penalty, value confiscation, order of the assets to be returned or
shared to the applicant, introduction of tax measures, and additional prescription for
punishments, as well as recommendations for approaches to legislation of bylaw, drafting
of Ministerial Regulation Concerning Division of Government of the Office of Permanent
Secretary of Ministry of Social Development and Human Security, B.E. ..., production of a
manual for asset inspection, and drafting of Treaty on Cooperation in Proceeding against

Assets in Offense
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Substances, 1988

Article 5. Confiscation

1. Each Party shall adopt such measures as may be necessary to enable confiscation of:
(@) Proceeds derived from offences established in accordance with article 3, paragraph 1, or

property the value of which corresponds to that of such proceeds; ...
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' United Nations Convention against Transnational Organized Crime 2000

Article 12. Confiscation and seizure

1. States Parties shall adopt, to the greatest extent possible within their domestic legal

systems, such measures as may be necessary to enable confiscation of:
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(a) Proceeds of crime derived from offences covered by this Convention or property the
value of which corresponds to that of such proceeds ...
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(a) Proceeds of crime derived from offences established in accordance with this Convention or
property the value of which corresponds to that of such proceeds; ...
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2 Strafgesetzbuches Section 73a Confiscation of monetary value To the extent that the
confiscation of a particular object is impossible due to the nature of what was obtained or for
some other reason or because confiscation of a surrogate object pursuant to section 73(2) 2nd
sentence has not been ordered, the court shall order the confiscation of a sum of money which
corresponds to the value of what was obtained. The court shall also make such an order in
addition to the confiscation of an object to the extent that its value falls short of the value of

what was originally obtained.
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1. N152988na1s (Documentary research)
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Criminal Matters)
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