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EXECUTIVE SUMMARY 

 

The aim of this research is to examine the way how the search for truth is 

attempted to be reconciled with the idea of a fair trial or procedural fairness in Chinese 

criminal law. The conflict between the search for truth on the one hand and 

guaranteeing procedural rights of the accused is particularly problematic in the Chinese 

context. China presents an immense diversity of ethnic groups, cultures, and practices. 

Therefore, this research does not attempt to describe the actual situation in                     

a particular part of China. Rather, it concentrates on the analysis of the legislative 

materials to see the channels of the resolution of this conflict. The results of this 

research is beneficial in teaching to enable Thai students to understand better the 

fundamental principles and ideas of criminal procedural law. 

Research utilizes a documentary method of study. The statutory analysis of 

written law is examined in relation to consistency, coherence and proportionality of 

legal norms. It also reflects the results of the interviews with Chinese academics and 

the police. The goals of the legislative acts is elucidated and the content of legal 

norms is examined in the light of those goals. The study takes into account cultural, 

philosophical, and socio-legal issues related to the topic of this study. 

There two basic questions are addressed in this report. First, is the pursuit for 

substantive truth in Chinese law done at the expense of the procedural certainty? 

Second, does this pursuit make impossible an establishment of procedural safeguards 

of fairness and the rule of law? In the treatment of these two questions, the attention 

is largely payed to the normative framework. It is evident that any system of criminal 

justice can be abused. Therefore, this research focuses not on actual application of 

procedural rules but on analyzing the normative framework to perceive the way how 

the imperative of finding the truth correlates to the idea of procedural fairness. 

The research started in 2018. After collecting information and visiting China, the 

application was submitted to the TRF at that year, and the funding was obtained in 



 

B 
 

the following 2019 year. Much of research work has been carried out by collecting and 

analyzing legislative, judicial, academic and factual materials via the Internet and 

printed publications. At the same time, several visits to China (altogether four in 2018 

and 2019) were made. During those visits, a number of academics from Beijing, 

Chengdu, and Kunming academic institutions were contacted and the topic of the 

research was discussed.  

The most productive interviews were conducted in the Yunnan Police 

Academy, where the author was an employee around nine years ago. Having personal 

acquaintances and the experience of teaching Chinese police has significantly 

facilitated the understanding of the subject of the current research. There were 

approximately 20 senior members of the Yunnan Police Academy whom the author 

has interviewed. Those interviews were conducted often informally. In order not to 

affect spontaneity and genuineness of conversation, the author did not normally 

request the permission to mention their names in this research report. Only in the 

cases of significant contribution did the author suggest to include the names in 

acknowledgement or as a co-author. The normal response of the interviewed was that 

it did not matter to them. Since some views were critical of the current policies, I did 

not mention the names of people who provided the information in this report. The 

positive information as well as the help with the interviews was given by Professor 

Xuming who assisted immensely in helping to contact ordinary police officers. A 

helpful insight was also given by Professor Liu. Many interviewed introduced 

themselves by their English non-official names, and therefore I did not feel appropriate 

to request their true Chinese identity. 

The anonymity of the interviewees, however, should not be considered as 

affecting the reliability of the research results. The results, presented in this report, 

make it clear that the main emphasis has been given to the analysis of law as it is 

reflected in legislation and judicial interpretations. In this respect, the interviews were 
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not the main source of information, but rather were used to verify the correctness and 

the appropriateness of the analysis made by the author.  

This analysis was done at the first stage of research with Professor Peter Duff 

from Aberdeen University who also helped significantly with presenting the results of 

the research “Truth and procedural fairness in Chinese criminal procedure law” in one 

of the leading international journals in the field: The International Journal of Evidence 

& Proof (https://journals.sagepub.com/doi/pdf/10.1177/1365712719830704). The 

content of this paper is reflected in the first chapter of this report, only without the 

contribution of Professor Duff. All the materials of this first chapter are written by me 

alone. The reader can compare the differences with the publication in the 

International Journal of Evidence & Proof which is attached in the output section. 

Two other chapters are also written independently, and are at the moment in 

the process of submission to the reputable journals. The second paper is submitted 

to Asia Pacific Law Review. The third paper will also be submitted soon. Further, there 

is a willingness to expand the scope of this research and relate more to Thai colleagues 

and compare better and more rigorously Chinese criminal procedural law with Thai 

criminal procedure. With this purpose, the author has met the deans of law faculties 

of Thammasat and Payao Universities, Dr. Udom and Dr. Pannarairat who have 

expressed their interest and at the moment there is consideration of next research 

projects that can incorporate the results of the current research. 

This research presents a first step to a deeper examination and comparing 

Chinese criminal procedural law to Thai law. Chinese criminal procedural law remains 

very different from Thailand in many respects. The key difference is the role of police. 

This report indicates that Chinese police plays a much greater and extensive role than 

the police in any other countries. The Chinese police has an enormous discretion to 

initiate criminal or administrative proceedings in dealing with the same type of public 

wrongdoing which Thai police do not have. Should Thailand adopt some of the 

features of the Chinese police system as the key mechanism of criminal procedural 
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law? This adoption would certainly imply the shift within the criminal procedure law 

from the court to the police. It is apparent that this will be an unwelcomed suggestion 

in Thailand for many reasons. First, Thai police does not enjoy the same degree of 

public trust as in China. Second, Thai people are much more cautious in allowing the 

government to regulate every aspect of their lives. There is, however, one suggestion 

which would be welcomed in Thailand. Thai police must have a stronger moral image 

than the one it has nowadays. Higher moral requirements for Thai police are essential 

for creating trust to the work of police in obtaining true evidence. The Chinese idea 

that procedural fairness and truth are not competing principles of criminal procedure 

but the two aspects of achieving social harmony is certainly attractive. Its realization, 

however, is impossible without ensuring that a police office is a righteous officer. The 

interviews with some members of Chinese police and the public also show that this 

ideal is not easily realizable even in China.  

During the research, the author had also to explore related areas of criminal 

law in China and Thailand. Some additional publications have been made. One of 

them is “Exemptions from punishment in China and Thailand from the perspective of 

the theory of Leon Petrazycki” published in the leading Russian law journal of St. 

Petersburg University: Pravovedenie 62 (3) (2018, 2019): 570–581. Another publication 

is "International law and criminalizing illegal trade in endangered species (from the Far 

Eastern perspective)." In the Asia Pacific Journal of Environmental Law 22.2 (2019): 

207-227. All these publications are given in the output. Even though they do not 

directly reflect the topic of the research, they are important to understand the 

machinery of Chinese criminal justice system as a whole and in its connection to 

Thailand and international community.  
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 Abstract  

 

Project Code: RSA6280072 

Project Title: Truth and Procedural Fairness in Chinese Criminal Procedure Law 

Investigator: Alexandre Chitov (Faculty of Law, Chiangmai university) 

Email Address: shytov@yahoo.com 

Project Period: 30 April 2019-30 April 2020 (1 Year) 

Abstract: 

Chinese procedural criminal law is very dynamic and reflects well the changes 

in Chinese social, political, and economic life. Criminal procedure law is constantly 

evolving by trying to accommodate various conflicting social needs and demands. The 

speed of the legislative change is such that many works written not long time ago 

become outdated. The task of this research is not producing an up-to-date description 

of Chinese criminal procedure, a description that will be outdated soon by another 

wave of reform, but to understand the dynamic of the legislative change. There is a 

need to concentrate not so much on specific provisions of criminal procedure law as 

on the forces which shape and determine their content. 

This study looks at the ideological forces, or the fundamental ideas which 

shape the structure of the whole of Chinese criminal procedure law. It is argued that 

social harmony is the key concept to understand the whole structure of criminal justice 

in China. It aims to underline the fundamental differences between Chinese law on 

the one hand and Continental legal system (also adopted in Thailand) on the other 

hand. Even though political and legal contexts of Chinese criminal procedure are very 

different from those of Thailand, the difficulty of balancing between the public interest 

in a speedy and successful prosecution of offenders on the one hand and the 

procedural rights of the accused on the other hand is shared by both countries. The 

study demonstrates that Chinese law is generally reflects accepted international 
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standards of human rights in criminal procedure. There are, however, substantial 

differences in conditions for achieving fairness in criminal proceedings.  

 

Key words: China, criminal law, administrative law, police. 
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บทคัดย่อ: 

  กฎหมายวิธีพิจารณาความอาญาของประเทศจีนมีความเปลี่ยนแปลงอยู่ตลอดเวลา และ

มักจะสะท้อนให้เห็นถึงความเปล่ียนแปลงในสังคม, การเมือง, และเศรษฐกิจของประเทศจีน กฎหมาย

วิธีพิจารณาความอาญานั้นมักได้รับการพัฒนาอยู่อย่างต่อเนื่อง โดยมคีวามพยายามท่ีจะรองรับความ

ต้องการของสังคมที่มีความขัดแย้งกันอยู่ตลอด การเปลี่ยนแปลงทางกฎหมายนั้นมีงานศึกษาจำนวน

มากเมื่อไม่นานมานี้แต่ก็ล้าสมัยไปอย่างรวดเร็ว งานวิจัยนี้ เองก็ไม่ได้เป็นงานศึกษาของกระบวน

พิจารณาความอาญาของประเทศจีนท่ีทันต่อยุคสมัยและอาจจะล้าสมัยไปในไม่ช้าเนื่องจากอาจมีการ

ปฏิรูปกฎหมายเกิดขึ้นอีกในเร็ววันนี้ แต่เพื ่อทำความเข้าใจถึงพลวัตของความเปลี่ยนแปลงทา ง

กฎหมายจึงมีความจำเป็นที่จะศึกษาบทบัญญัติของกฎหมายวิธีพิจารณาความอาญาฉบับเดิมที่มีการ

บังคับใช้อยู่ก่อนแล้ว 

 การศึกษานี้ได้ทำการพิจารณาถึงชุดทางความคิด หรือแนวคิดพื้นฐานท่ี เป็นตัวกำหนด

โครงสร้างของกระบวนการวิธีพิจารณาความอาญาของประเทศจีนท้ังระบบ ซึ่งเป็นท่ีถกเถียงกันอยู่ถึง

ความปรองดองในสังคมอันเป็นกุญแจสำคัญที่จะทำให้เข้าใจถึงโครงสร้างทั้งหมดของกระบวนการ

ยุติธรรมทางอาญาของประเทศจีน โดยจุดมุ่งหมายที่จะเน้นถึงความสำคัญของความแตกต่างพื้นฐาน

ระหว่างกฎหมายอาญาของประเทศจีนกับกฎหมายในระบบประมวลกฎหมาย (เหมือนกับระบบ

กฎหมายในประเทศไทย) แม้ว่าบริบททางการเมืองและกฎหมายเกี่ยวกับกระบวนพิจารณาทางอาญา

ของประเทศจีนจะมีความแตกต่างจากกระบวนพิจารณาทางอาญาของไทยอย่างมาก แต่ทั้งสอง

ประเทศต่างก็มีความยากลำบากในการสร้างความสมดุลระหว่างประโยชน์สาธารณะในการดำเนินคดี

อาญาของผู้กระทำความผิดอย่างรวดเร็วกับสิทธิของผู้ถูกดำเนินคดีอาญาเหมือนกัน การศึกษานี้แสดง
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ให้เห็นได้ว่ากฎหมายของประเทศจีนโดยทั่วไปแล้วนั้นสะท้อนให้เห็นถึงมาตรฐานสากลของสิทธิ

มนุษยชนในกระบวนการยุติธรรมทางอาญา อย่างไรก็ตามเป็นเรื ่องยากที่จะบรรลุเงื ่อนไขความ

ยุติธรรมในทางกระบวนการยุติธรรมทางอาญา  

 

คำหลัก: ประเทศจีน, กฎหมายอาญา, กฎหมายปกครอง, ตำรวจ 
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CHAPTER I 

 

ANALYSIS OF CHINESE CRIMINAL PROCEDURE LAW 

 

 

Introduction 

Chinese procedural criminal law is a fascinating object of study. It is very 

dynamic and reflects well the changes in Chinese social, political, and economic life. 

Criminal procedure law is constantly evolving by trying to accommodate various 

conflicting social needs and demands. The speed of the legislative change is such 

that many works written not long time ago become outdated. The task of this paper 

is not producing an up-to-date description of Chinese criminal procedure,                       

a description that will be outdated soon by another way of reform, but to understand 

the dynamic of the legislative change. There is a need to concentrate not so much 

on specific provisions of criminal procedure law as on the forces which shape and 

determine their content. This study looks at the ideological forces, or the 

fundamental ideas which shape the structure of the whole of Chinese criminal 

procedure law.  

The most prominent idea is that Chinese criminal procedural law is focused 

on "obtaining objective truth rather than satisfying rules of evidential discovery."1     

This search for truth is the reason why the principles of double jeopardy or ne bis in 

idem are still not accommodated by Chinese law. Until the reform of 2012, there 

were actually no rules of admissibility.2 The undergoing reform of the law, however, 

attempts to reconcile the imperative of establishing truth with the idea of a fair trial. 
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The Chinese concept of a fair trial is different from its western counterpart. It goes 

beyond the concept of an individual autonomy and affirms a variety of social and 

moral values. Chinese procedural criminal law presents a greater unity between law 

and morals which can lead to a greater efficiency and the acceptance on the part of 

the public of the outcome of criminal proceedings.  

Thus, the subject of this research is to examine the way how the search for 

truth is attempted to be reconciled with the idea of a fair trial or procedural fairness 

in Chinese criminal law. The conflict between the search for truth on the one hand 

and guaranteeing procedural rights of the accused is particularly problematic in the 

Chinese context. China presents an immense diversity of ethnic groups, cultures, and 

practices. Therefore, this research will not attempt to describe the actual situation in 

a particular part of China. Rather, it concentrates on the analysis of the legislative 

materials to see the channels of the resolution of this conflict. 

There two basic questions are to be answered. First, is the pursuit for 

substantive truth in Chinese law done at the expense of the procedural certainty? 

Second, does this pursuit make impossible an establishment of procedural safeguards 

of fairness and the rule of law? In the treatment of these two questions, the attention 

will be payed to the normative framework. It is evident that any system of criminal 

justice can be abused. Therefore, this research focuses not on actual application of 

procedural rules but on analyzing the normative framework to perceive the way how 

the imperative of finding the truth correlates to the idea of procedural fairness.   

  

Truth v. Fairness 

The amount of literature on Chinese criminal procedure law is enormous, and 

much of it has become outdated with the speed of legislative reform. The literature 

that deals with the foundational ideas of Chinese criminal procedure tend to focus 

on two basic issues. The first is the issue of identifying Chinese law within a particular 
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system of law in general and within a particular model of trial in particular. The 

second issue is about the extent in which the Chinese criminal procedure law reflects 

the principle of rule of law, fair trial, and the idea of human rights.  

In relation to the first issue, there is a general consensus that China follows 

an inquisitorial model of trial, although some authors point at the influence of 

adversarial patterns since the reform of 1996.3 A number of commentators have 

noticed the difficulties to combine both inquisitorial and adversarial model in the 

Chinese legal context.4 Yu Mou, for example, wrote that “the absence of witnesses 

in the Chinese court contrasts with this reformed adversarial format.”5 For some 

Chinese scholars, the inconsistencies between inquisitorial and adversarial systems 

are of little practical significance. Professor Wei Pei from Beihang School of Law in 

Beijing in a correspondence with the author expressed a common attitude among 

Chinese scholars as well as practitioners. According to this attitude, there is no 

contradiction between adversarial and inquisitorial elements of the revised Chinese 

law on criminal procedure. A Chinese judge does not have per se the obligation to 

verify evidence. If there is doubt about the evidence presented in court by the 

prosecutor or the defense, than the judge has a limited power to collect additional 

evidence. The way to discover truth is not through confrontation but through 

cooperation of all participants to the process. Indeed, this view is very clearly 

articulated in Article 7 of the Criminal Procedure Law (CPL 2012): “In conducting 

criminal proceedings, the People's Courts, the People's Procuratorates and the public 

security organs shall divide responsibilities, coordinate their efforts and check each 

other to ensure the correct and effective enforcement of law.”6 

It is more problematic to identify Chinese criminal procedure law within           

a particular legal family. David and Brierley suggest that ideology, as embracing 

philosophical, political, and economic principles, is one of the two main criteria for 

differentiating legal families.7 Another is the hierarchy of the legal sources, institutions 

and methods. It is a mistake to think of procedural law as ideologically irrelevant. 
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“Criminal procedure, as ‘applied constitutional law’, is normally one of the most 

useful branches of law in terms of identifying the ideology of a regime.”8 Indeed, 

Chinese criminal procedure law possesses a constitutional significance not only 

because Chinese Constitution does not spell out clearly any legal principles of the 

criminal procedure, but also because of the enormous public attention that the 

undergoing reform of the procedural law has received.9 It is true that the Chinese 

constitution itself mentions some basic principles of criminal procedure:  right to 

counsel and the publicity of trial (Article 125) as well as judicial independence (Article 

126). But those provisions remain very brief and undeveloped. Therefore, the criminal 

procedure law itself becomes the main source of constitutional significance.   

Some scholars describe the modern stage of the development of Chinese law 

as “breaking off the shackles of ideological domination” or “the abandonment of 

ideology.”10 However, Chinese law still contains a strong ideological element in it. 

Article 1 of the Chinese Criminal Procedure Law claims that “maintaining socialist 

public order” is one of its purposes.11 Article 6 of the same law requires that “in 

conducting criminal proceedings, the People's Courts, the People's Procuratorates 

and the public security organs must rely on the masses.” It is evident that the 

presence of Marxist statements in Chinese criminal law legislation has been gradually 

reduced.12 The ideological shift from class struggle to maintaining law and order is 

apparent to many commentators.13 An ideological content can be seen not merely 

in the general political statements of the legislation quoted above, but also in the 

political and moral values protected or neglected in its provisions. Some writers, for 

example, note a weak expression of idea of legal autonomy in the procedural 

structure itself.14  As Bo Yin and Peter Duff put it: the purpose of Chinese procedural 

law “is not to resolve conflicts amongst individuals but to achieve a collectivist 

society and socialist morality.” 15  Political doctrine and the influence of the 

Communist Party in criminal law and process is also acknowledged.16 
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It is apparent to most commentators that Chinese criminal procedure has 

abandoned the Soviet law model in which “the administration of justice was 

rendered mainly by the security agencies and special tribunals.”17 Even though China 

has now adopted many elements of the civil law tradition, the predominance of 

public law persists. This predominance has a long historical tradition in China. 

Confucianism also contains an anti-capitalist and to some degree, a socialist 

sentiment, although not democratic by any means.18 After the Maoist reaction against 

Confucianism, 19  the latter experiences a sort of revival in the modern Chinese 

intellectual culture.20 It is very difficult to isolate the Confucian element in Chinese 

socialist system, as Confucianism was never an isolated influence. From the 

beginning, it was intermingled with the Chinese philosophical tradition of Legalism 

which also persists in modern China.21 Thus, Chinese law can be generally classified 

as a socialist law22 as including Confucianism and Legalist philosophical traditions. 

One apparent influence of Confucianism can be seen in the idea that criminal 

procedural law has an educational function. Article 2 of the CPL states that its aim is 

“to enhance the citizens’ awareness of the need to abide by law and to fight 

vigorously against criminal acts.”23  

Chinese criminal procedural law has also a peculiar institution, the 

procuratorate which was adopted from the Soviet law. The role of this institution in 

criminal law proceedings has attracted a significant attention in the academic 

literature.24 It is noted that “as well as participating in the investigation and trial, the 

procuratorate, unlike its western counterparts, must scrutinize the legality of the trial 

and supervise the execution of judgements and the activities of correctional 

institutions.”25 Apart from other functions, this organ is invested with quasi-judicial 

powers.26 Its role in solving the conflict between the search for truth and procedural 

fairness will be examined later in a more detail.  

Many authors suggest that Chinese criminal procedure law lacks the idea of   

a fair trial, sometimes, explaining that by the preoccupation with its inquisitorial 
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method, 27  and sometimes, by the specifically Chinese structural and cultural 

contexts of the court’s proceedings.28 The assessment of the fairness of Chinese 

criminal procedure is often influenced by political views of commentators. The 

proponents of a liberal democracy deny that the principle of fairness plays                    

a significant role in criminal justice process in modern China.29 A common conclusion 

would be that “The prevailing conception of class struggle rooted in the Chinese 

communist State has caused enduring inconsistency between Chinese criminal 

procedure and western notions of the rule of law.”30   

Not all authors apply the western notions to describe the Chinese law. Some 

claim that the idea of a fair trial is not new for China by tracing it to Qing Dynasty,      

if not earlier.31 It is acknowledged that the Communist China in its beginning operated 

with a very different set of ideas from those of the rule of law, fair trial, and human 

rights.32 However, since 1978, there are clear signs that the Chinese law and policy 

makers try to ensure that the principle of fairness (in Chinese understanding)                 

is realized.33 In more practical terms, the new policy led to the abolition of the 

reeducation through labor system in 2013 34  which was widely considered as 

inconsistent with the idea of rule of law and fair trial.35 In this research, it will be 

demonstrated how the concept of a fair trial is reflected in the text of the Chinese 

criminal procedure legislation.36   

 

The Exclusionary Rule 

If evidence testifies to truth, but it was obtained by inappropriate or illegal 

means, such as torture, should or should not judges follow it? This issue has been 

addressed first by the Evidence Rules promulgated jointly by five different judicial 

and executive government bodies in 201037 and then by the 2012 reform of Chinese 

Criminal Procedure law. Article 54 of the CPL states: “Confessions extorted from           

a criminal suspect or defendant by illegal means such as torture, testimony of 
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witnesses and statements of victims collected by violent means, threat or other 

unlawful means shall be excluded. Physical evidence or documentary evidence that 

is not collected according to statutory procedures and is therefore likely to materially 

damage judicial justice shall be subject to correction or reasonable explanations, and 

shall be excluded if correction or reasonable explanations are not made. Evidence 

that shall be excluded as found during investigation, examination before prosecution 

and trial shall be excluded in accordance with the law, and shall not serve as the 

basis for making prosecution opinions, prosecution decisions and judgments.” Even 

though this article has been criticized for making a distinction between the evidence 

which must be excluded and the evidence which may be excluded, 38  it is an 

important procedural safeguard of fairness. 

There are two significant problems for a successful application of the 

exclusionary rule in the Chinese context. The first problem is that the general idea of 

unacceptance of torture and violence in obtaining evidence may be interpreted 

differently as the concept of torture and violence depends on certain moral 

standards affirmed by an individual conscience or moral sense which differs from 

person to person. For example, interrogating a suspect for many hours late at night 

did not appear morally wrong to Soviet prosecutors.39 In China, torture of an innocent 

is evil, but “torture of someone who ultimately appears to be guilty, however, seems 

to be something many are prepared to overlook”.40 The second problem is the way 

law is perceived in China as well as in many other countries of this world. Law is 

perceived as a command, rather a collection of useful reasons for adjudication. The 

inadmissibility of evidence obtained through torture, violence, or threat does not well 

fit into the image of law as a set of detailed instructions supplied by a threat of 

punishment.  For many Chinese critics,41 it was certainly not enough to express this 

principle in a statutory form in a country where people are more accustomed to 

obey specific commands.  
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The solution to this problems was found in issuing more detailed rules on 

exclusion of illegal evidence. In June 2017, they were jointly issued by the Supreme 

People's Court, the Supreme People's Procuratorate, and the Ministry of Public 

Security.42 The rules are contained in a document with a very long name: “Notice of 

the Supreme People's Court, the Supreme People's Procuratorate, the Ministry of 

Public Security and Other Departments on Issuing the Provisions on the Several Issues 

concerning the Strict Exclusion of the Illegally Collected Evidence in the Handling of 

Criminal Cases.”43 The problem of the rules being too general still persists since most 

of its provisions remain rather broad. However, the rules attempted to spell out the 

mechanisms of excluding illegal evidence.  

First of all, the rules emphasize the right of the accused to challenge the 

legality of the evidence before the procuratorate already at the time of investigation 

(Article 14), and impose a duty on the investigating organ and the procuratorate to 

ensure that there was no incident of torture or a forced confession (Article 15 & 17). 

These provisions, however, require a proof of the facts of torture, violence, etc. The 

proof, however, is difficult to present. The rules foresee two methods of proof. First, 

audio-video recording of interrogation is compulsory in the most serious cases (Article 

10). Second, a physical examination of the arrested person is required to ensure that 

he did not suffer any physical violence or torture (Article 13). It would be naïve to 

believe that the interrogating officers who employ torture would be willing to leave 

behind any recording or even physical signs available. Jeremy Daum (2017), an expert 

in Chinese law, refers to some actual cases, when “police or prosecutors who knew 

that a confession should be excluded have simply conducted a new lawful 

interrogation to get a confession they could use in court.”44 

The solution to the difficulty of obtaining a proof of torture, violence or its 

threat would be giving more rights to the accused to challenge the legality of 

evidence. In view of that, the Rules require that at the commencement of court’s 

proceedings, the court must inform the accused of his right to apply for the exclusion 
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of illegal evidence (Article 23). According to Article 33 of the same Rules, this evidence 

cannot be read or cross-examined before the court makes a decision on whether to 

exclude it or not. Nevertheless, it is clearly stated that if there is no proof that the 

evidence was obtained illegally, the court will refuse to exclude it (Article 24). If the 

accused offers a proof of the illegality, then the court must convene a pretrial 

conference (Article 25). 

A pretrial conference system is a new feature of the Chinese criminal 

procedure law. Article 182 of the CPL, among other things, states: “before the 

commencement of a court session, judges may convene a meeting with the public 

prosecutor, the party concerned and his/her defender and agent ad litem to 

deliberate and consult their opinions on withdrawal, the list of witnesses, exclusion 

of illegal evidence and other trial-relevant issues.” The idea of a pretrial conference 

resembles to some extent Article 17 of the United States Federal Rules of Criminal 

Procedure.45 

Article 26 of 2017 Rules states that if the public prosecutor and the defendant 

do not reach an agreement on whether the collection of evidence has been legal in 

the pre-trial conference, and the people's court has doubts about the legality of the 

collection of evidence, the court shall conduct an investigation during the trial. 

According to Article 34, if the court has doubts about the legitimacy of the collection 

of evidence based on relevant clues or materials, and the People’s Procuratorate 

fails to provide a proof or the proof provided cannot confirm the legitimacy of the 

evidence, and it cannot be ruled out that it was collected illegally, then the evidence 

should be excluded. Any decision of the court on exclusion of evidence can be 

appealed to the higher court (Article 40). In other words, the effectiveness of the 

application of the exclusionary rule depends in the end on the capacity of a Chinese 

judge to doubt! But what if the judge does not want to doubt, or he does not have 

time to think of his doubts? 
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The Judge and Truth 

The practice of a Chinese trial saves Chinese judges to a greater extent from 

the painful experience of a doubt. Most defendants plead guilty.46 Accordingly, Article 

227 of the Interpretation of the Supreme People's Court on the Application of the 

Criminal Procedure Law of the People's Republic of China47: “In a case where the 

defendant has pleaded guilty to charges, after confirming that the defendant 

understood the facts and charges alleged in the indictment, voluntarily pleaded guilty 

and knew the legal consequences of the guilty plea, the court’s investigation may 

mainly focus on sentencing and other controversial issues. In cases where the 

defendant does not plead guilty or the advocate maintains his innocence, the court 

investigation shall ascertain the facts related to sentencing on the basis of the facts 

establishing the guilt.”  

Since a defendant rarely claims innocence, and there are not many 

controversial issues left, the Chinese trials are notorious for its speed. It takes 

normally only few minutes.48 In this situation, it will require a significant effort, first of 

all by judges themselves to attempt to examine the genuineness of confessions. The 

Chinese Criminal Procedure Law contains some conflicting principles in terms of the 

role of judges to question the genuineness of evidence in general and of confessions 

in particular. Article 49 seems to suggest an adversarial model: “The burden of proof 

of guilty of the defendant in a public prosecution case shall fall on the people's 

procuratorate, while that in a private prosecution case shall fall on the private 

prosecutor.”49 If such is a case, then judges should be satisfied with what procurator 

serves to their table providing that there are no objections of a defence lawyer.  

However, Article 50 clearly displays a rather different role for a judge: “Judges, 

prosecutors, and criminal investigators must, under legal procedures, gather various 

kinds of evidence that can prove the guilt or innocence of a criminal suspect or 

defendant and the gravity of crime.”50 It is noteworthy that a defense lawyer is not 

mentioned in this provision. Article 191 of the CPL spells the role of judges out in the 
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following way: “During a court hearing, if the collegial panel has doubts about the 

evidence, it may announce an adjournment, in order to carry out investigation to 

verify the evidence. When carrying out investigation to verify evidence, the People's 

Court may conduct inquest, examination, seal-up, seizure, expert evaluation, as well 

as inquiry and freeze.”51 The article does not spell out what exactly Chinese judges 

can do if they have doubts. One can see again that having a doubt is paramount in 

the extent the Chinese judges are prepared to carry out their own investigation. 

Informal interviews with Chinese academics, conducted by the author, indicate that 

even if the Chinese judges do have doubts, it is rarely expressed in their initiative to 

investigate further. 

One reason for a lack of initiative may lie in a too uncertain implication of 

Article 191. However, it has received some clarification in the Interpretation of the 

Supreme People's Court on the Application of the Criminal Procedure Law of the 

People's Republic of China.52 This interpretation largely deals with the procedural 

aspects of the decision of the court to collect more evidence, rather than guiding 

judges in the way and the manner they should carry out their own investigation. For 

example, Article 66 simply requires from the court to investigate and verify the 

evidence in accordance with the provisions of Article 191 whose content, as we have 

seen above, does not appear to be very precise. The only value of Article 66 lies in 

the duty of the court to inform the parties of the discovery of vital evidence: “when 

the people's court investigates and verifies the evidence and finds new evidence 

material that has a significant impact on the conviction and sentencing, it shall inform 

the procurator, the advocate, the private prosecutor and his legal representative.”  

Article 220 is more helpful to describe the process of solving doubts: “If the 

court has any doubt about the evidence, it may inform the public prosecutor, the 

parties and their legal representatives, the advocate, and agents ad litem to 

supplement the evidence or make explanations. If necessary, the court may 

announce an adjournment to investigate and verify the evidence.” In other words, it 
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is not a duty but it is within the discretion of the court to request additional 

information in case of a doubt.  

One can see that the Chinese courts have enormous discretion not only to 

collect additional evidence, but also accept or reject submission of new evidence by 

the parties. The discretion to reject a submission, however, is burdened by a duty to 

provide reasons for the rejection:  “If during the trial before the court, the parties, 

their advocates, or agents ad litem request to notify the new witness to appear in 

court, to obtain new evidence, or apply for re-assessment or inspection, then the 

name of the witness, the location of the evidence, the explanation in relation to the 

facts of the case, and the reasons for a new inquest or expert examination shall be 

provided. If the court deems it necessary to agree, it shall announce an adjournment 

of hearing; if it disagrees, it shall explain the reasons and continue the trial.” 53           

The interpretation, however, does not specify the manner and the form in which this 

explanation must be given. 

It is obvious that the solution of judicial doubts can be achieved only through 

reexamining all relevant materials collected by the procuratorate. It is unlikely, 

however, that without an assistance of the prosecutor, the court will be able to 

identify the relevant evidence that is left outside the file submitted to the court by 

the prosecution.  

 

The Prosecutor and the Truth 

It is possible for a private person to initiate criminal proceedings in the court. 

However, it is the procuratorate who has the sole power to initiate public prosecution 

(Article 3 of CPL). The Chinese procuratorate takes a unique position in Chinese 

criminal procedure, since it is not only the public prosecutor but also the public 

guardian of lawfulness, the authority to approve arrests and the organ empowered 

to conduct investigation (Article 3 of CPL). In ordinary cases, investigation is carried 

out by the police: the public security organs, but in serious cases, including extortion 
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of confession by torture, the procuratorates take the function of investigators alone 

(Article 18 of CPL). There are reports, however, that from the end of 2016, the 

procuratorate is undergoing a substantial reform, and that its investigating function is 

largely being abolished, with more emphasis being made on returning to its main 

function of legal supervision.54 There is much uncertainty at the moment with the 

future function of the procuratorate that illustrate well the fact that the recent 

transformation of the Chinese criminal procedural law brought more ambiguity than 

clarity.  

For example, Section 18 and 19 of the CPL have been again amended in 2018. 

The procuratorate retains the power to investigate crimes committed by a public 

security organ, such as illegal detention, extorting confessions by torture, illegal 

search, etc.55 Section 36 has been amended as obliging courts, procuratorates, and 

the detention centers to inform the criminal suspects or defendants of their right to 

meet a duty lawyer stationed by a legal aid agency. 

Chinese academics speak about three confusions (三乱) when discussing the 

current reform of the procuratorate system. This condition was described by Zhang 

Zhihui already in 2011, and it is said to be aggravated as the reform proceeds56 due 

to the fact that procuratorates on all levels adopt different policies and practices in 

implementing the reform. Back in 2011, Zhang Zhihui singled out the confusion in 

institutional setting (机构设置乱), the confusion in institutional designation (机构名

称乱), and the confusion in the mechanism of delegating authority (派出机构). The 

increase of uncertainty as the reform proceeds may illustrate well the philosophical 

dictum of Laozi against the preoccupation with the continuous intervention: “leaving 

muddy waters undisturbed will make it actually clear.”57 The prudent advice of Laozi 

seems to be largely ignored in contemporary China, as most Chinese academics and 

practitioners, including Zhang Zhihui and Long Zongzhi argue for more regulations in 

the hope that new laws make all the process clear and smooth. This hope likely be 
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in vain considering the need for a greater shift in the fundamentals of Chinese criminal 

procedure than so far proposed.   

There is, certainly, something to be done with the confused role of 

procuratorate. Guo wrote that “procuratorate in China is not a partisan prosecuting 

party as in adversarial systems. In contrast, it is not only a judicial organ but also         

a legal supervisory organ. Thus Chinese prosecutors have the authority as well as the 

obligation to exclude illegally obtained evidence to ensure the proper administration 

of criminal justice. However, wearing multiple hats, prosecutors find it difficult to 

remain as neutral as they should be. In most cases, prosecutors fail to exclude 

illegally obtained evidence out of a desire to pursue the prosecution.”58 Guo suggests 

that the unavoidable conflict of roles be solved by separating procuratorates 

according to their tasks: one section can deal with prosecutions, another with 

determining admissibility issues.59  

The view of Guo has been also reflected among a number of leading Chinese 

academics, such as Chen Ruihua who claimed that “the procuratorate cannot 

possibly have too great a role in excluding illegal evidence: it plays a greater role 

representing police and other official investigators in criminal litigation, and stands in 

an adversarial relationship to the defendant applying to exclude evidence.” 60          

The attempts to bring clarity into the operation of its diverse functions create               

a tension within the procuratorate which is based on the strict hierarchical principle 

and which at the same time has used its discretionary powers to develop extremely 

diverse practices on the grass roots levels.61 The attempt to introduce more controls 

on the way how evidence is collected will certainly be also resisted on the grounds 

that it would affect the smoothness and speed of criminal proceedings. In many 

places, procuratorate functions more as “a bridge between the police investigation 

and court procedures than as a discriminating screen.”62 There is also an uneasiness 

among the Chinese about the growing number of prosecutors.63  
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The wheel of the Chinese government reforms turns fast and may turn in any 

direction. It is certainly appropriate that the procurator who has to decide on whether 

to initiate public prosecution or not, must retain the powers to examine the legality 

of evidence. The procurator stands nearer to the process of collecting evidence and 

is certainly better positioned than a judge to decide on truthfulness of evidence 

which he has to present to the court. During the approval of arrest and the decision 

to prosecute, the 2017 Rules oblige the procurator in charge to inform the accused 

of his right to apply for the exclusion of illegal evidence (Article 16). The 

consequences of the discovery that the evidence was obtained illegaly is that the 

procurator is bared from sanctioning detentions and initiating prosecution (unless 

there is another supporting evidence) (Article 18).      

The power of the procurator over the detention and prosecution of the 

accused reveals clearly the nature of Chinese criminal justice. It is certainly not 

adversarial although there are calls among the Chinese academics to make it more 

so.64 Is this system well suited for discovering the truth? Or the partiality of procurator 

as a prosecutor will likely compromise the truthfulness of evidence submitted to the 

court? The 2012 reform of the CPL and 2017 Rules may provide sufficient normative 

means for a procurator to evaluate the legality of evidence submitted by the police. 

The doubt is whether he or she will be willing not to ignore the facts that may point 

at its illegality. It is certain that much depends on the willingness of the interrogated 

person to report the facts of abuse, and also the willingness of the procurators to 

take such reports seriously. 2017 Rules (Article 14) authorize the procurator to control 

the process of investigation in relation to illegal evidence not only on the request of 

the interrogated but also on his own initiative in more serious cases. Yu Mou in his 

empirical study in an unidentified location of China on how prosecutors and 

investigation officers work together on the issue of admissibility of evidence 

concludes: “As long as the written evidence appears lawful in format and conforms 

to legal requirements, the police case is approved by prosecutors, disregarding         
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the methods of construction.”65 However, Guo referred in his study to many cases 

where prosecutors were active in uncovering the illegality of evidence.66 They do it 

when authorizing detention and more so when deciding on whether to initiate 

prosecution or not.  In other words, it is not the presence of another procurator 

loaded with the task to check the admissibility of evidence (as suggested by Guo) 

that compel Chinese prosecutors to reject evidence whose illegality is apparent. 

Rather it is the awareness of the problem and the political will to stop the 

malpractice that moves the current reform of criminal procedure in China.  

How long this political will last is a matter of question. Creating an additional 

controlling mechanism suggested by Guo could certainly prolong this current 

campaign, but it is unlikely to inspire further efforts. As with 2017 Rules, procedural 

mechanisms alone are not sufficient to enable procurators to exercise efficient 

control over the process of investigation. What is essential is the moral authority and 

their respect in the eyes of the public that would create trust among the accused to 

report the facts of procedural abuse.     

 

The Defence Lawyer and Truth 

If the prosecutor fails to present the facts of the case according to the truth, 

the role of the defence lawyer becomes paramount. In practice, if a defence lawyer, 

representing the accused, does not object to evidence, which he does not often,        

a judge has very little ground for doubting in the truthfulness of the evidentiary 

materials submitted to him by the prosecution. In theory, it is possible for judges, on 

their own initiative, to make their own discoveries. Article 226 of Interpretation of the 

Supreme People's Court on the Application of the Criminal Procedure Law of the 

People's Republic of China states: “During the trial, if the collegial panel discovers 

that the defendant has surrendered on his own initiative, confessed, or performed     

a meritorious service, that according to law is a mitigating circumstance, and if there 

is no relevant evidential materials in the file submitted by the People's Procuratorate, 
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it shall notify the People's Procuratorate to submit it.” It is apparent that this 

discovery can be hardly achieved without an active involvement of the defence 

lawyer.  

According to Article 42 of the Chinese Criminal Procedure Law: “No defense 

lawyer or any other person may help a criminal suspect or defendant conceal, 

destroy or fabricate evidence or collude with a criminal suspect or defendant to make 

confessions tally, or intimidate or induce witnesses to give false testimony or conduct 

other acts interfering with the proceedings of judicial organs. Any violation of the 

preceding paragraph shall be subject to the legal liability in accordance with the law. 

Any alleged crime committed by a defender in this regard shall be handled by an 

investigating organ other than the investigating organ handling the case undertaken 

by the defender.”67 At the same time, the 2012 reform has given defense lawyers 

more rights in gaining access to evidence. Article 39 states: “Where a defender is of 

the opinion that the relevant public security organ or people’s procuratorate fails     

to submit certain evidence gathered during the investigation period or period for 

examination before prosecution while such evidence can prove that the criminal 

suspect or defendant is innocent or the crime involved is a petty offense, the 

defender shall be entitled to apply with the people’s procuratorate or the people’s 

court concerned to obtain such evidence.”68  In other words, finding truth will 

depend much not only on the truthfulness and completeness of evidence submitted 

by the prosecution, but also on the preparedness and persistence of defense lawyers 

to obtain it. 

The powers of the defense lawyers to apply for a disclosure of evidence held 

by the procuratorate is limited. They can do it only if that evidence can prove that 

the criminal suspect or defendant is innocent or there is a mitigating circumstance.69 

In this case, the Chinese court, after receiving application of the defence lawyer,      

can order the procuratorate to hand over any evidentiary materials collected during 

the investigation, examination and prosecution within 3 days after receiving the letter 
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of the decision of obtaining evidence.70 Thus, it is not all evidence which the defence 

lawyer has the right to access but only the one which can be demonstrated to the 

court as being important for proving the defendant’s innocence or presence of a 

mitigating circumstance.  

 

Witnesses and Truth 

The efficiency of defence lawyers to challenge the truthfulness of evidence 

submitted by prosecution depends much on their access to witnesses and to the 

records of their testimony. Much of it remains out of the knowledge or control of the 

defence lawyer. A witness could be subject to a torture, violence, threat, etc. If so, it 

is vital that there is an opportunity of cross-examining of witnesses. The fundamental 

problem faced by the Chinese judicial system of criminal justice is that witnesses are 

rarely examined in an oral proceeding before the court.71 There are several reasons 

why witnesses have been rarely examined in open court proceedings. The most 

significant one is the unwillingness or fear of the witnesses themselves. To address 

this problem, the new CPL (2012) put in place a number of measures to protect 

witnesses including their anonymity.72 It is difficult, however, for a Chinese law to 

create an atmosphere in which witnesses will be not compelled but willing to come 

forward and testify to the truth. Thus, obtaining truth in a particular case will much 

depend on the moral attitude of witnesses. 

Since witnesses rarely attend trial proceedings, it would be natural to expect 

that defence lawyers should have a greater opportunity to meet them before           

the trial. Article 41 of the CPL states the following: “Defence lawyers may, with the 

consent of the witnesses or other units and individuals concerned, collect 

information pertaining to the current case from them and they may also apply to the 

People's Procuratorate or the People's Court for the collection and obtaining of 

evidence, or request the People's Court to inform the witnesses to appear in court 

and give testimony. With permission of the People's Procuratorate or the People's 
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Court and with the consent of the victim, his close relatives or the witnesses provided 

by the victim, defence lawyers may collect information pertaining to the current case 

from them.” 

Considering this normative framework, it is not surprising that the modern 

state of Chinese criminal procedure law is hardly satisfactory from the point of view 

of the defence. The key problem of Chinese criminal trial is to make true testimonies 

being heard in an open trial. Despite significant efforts to make it possible,                 

the normative framework will remain powerless to give life to a trial that centered 

on obtaining the truth. 

 

Conclusion 

Chinese law reform of criminal procedure has not stopped with the adoption 

of 2012 Law. Already in October 2014, the 18th Central Committee of the Communist 

Party of China announced a new policy73 to reform Chinese court system generally 

and criminal justice particularly. There is an awareness that the trial proceedings 

remain a formality, when the court simply approves the findings presented to it by 

the procuratorate. In February 2015, the Supreme Court of the PRC published the 

guidelines of the court’s proceedings reform according to which the examination of 

facts (including cross-examining) must become the central part of the trial.74  

Despite all these efforts, an open trial with an active participation of witnesses 

and defence will remain an unachievable goal without a fundamental shift in the way 

how truth is obtained. At the moment, the main method of obtaining truth is the 

inquisitorial work of investigators, the procuratorate, and to the least degree, judges.  

It is difficult to reconcile this way with the concept of procedural fairness which the 

Chinese written law now tries to reflect. The search for truth and procedural fairness 

can be reconciled only if truth is obtained through an active and open interaction of 

the prosecution, victim, and the accused in a public forum. Indeed, this interaction 
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does not need to be antagonistic and confrontational in the same manner as it is 

perceived in the West. Adversarial trial carries a sense of mutual hostility. Whatever 

form will the future adversarial procedure take in China, its future depends not so 

much on the form and content of legislative acts, as on the readiness and willingness 

of the participants to be engaged in an open trial. 

Unfortunately, the focus of modern Chinese scholarship is rather on how to 

perfect procedural mechanisms rather than on the fundamental intellectual and 

moral change of the idea of trial among ordinary people.75 As a leading Chinese 

academic, Weidong Chen wrote: “Any perfect modem system and management 

expertise and any cutting-edge technologies would turn into a pile of waste paper in 

the hands of a bunch of traditional minded people.”76  

The same conclusion can be applied to the belief of Weidong Chen, Zuo 

Weimin, as well as other prominent Chinese academic scholars, that the only way to 

procedural fairness is the increase of the adversarial elements in Chinese criminal 

procedure.77 However, the adversarial mechanisms will unlikely work in a society 

where the police and prosecution on the one side cannot be perceived as an equal 

party to the defence on the other even if the Chinese judge poses himself as an 

independent arbiter. To change this system would mean a cardinal departure away 

from a single-party authoritarian state towards a pluralistic society with independent 

courts and even independent procuratorate. 

It is still possible for the procedural fairness to play a greater role in Chinese 

criminal justice system within the current political milieu of China. This, however, 

would be possible not because of introducing a more perfect external administrative 

and regulatory mechanism controlling the hosts of Chinese police, procurators, and 

judges. Procedural fairness needs an internal moral foundation shared by the 

participants in a legal process which cannot be built through the mechanical reform 

of the governmental system. It might be built by means of reintroduction of the 
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traditional Confucian values of humanity into the Chinese governmental machinery, 

but this introduction will unlikely be fruitful in the society driven by the material 

greed rather than by the love of virtue.  
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CHAPTER II 

 

WHEN AN ADMINISTRATIVE DELICT ENDS AND CRIME BEGINS: THE 

DISCRETIONARY POWERS OF CHINESE POLICE TO PROMOTE SOCIAL HARMONY 

 

Key words: China, criminal law, administrative law, police. 

 

 

Introduction 

Having taught police officers both in Thailand and in China, I have been struck 

by the differences in the police style in those Far-Eastern countries. The first apparent 

difference is the visible presence of Chinese police which seems to be everywhere, 

particularly in its Western regions. The news of the recent outbreak of coronavirus in 

China point at the enormous powers of the Chinese local police to enforce social 

compliance.78 It is also the manifestation of power which makes Chinese police 

different from the Thai counterpart. There are many historical, social, political, and 

cultural reasons for the differences between them, but there are also some 

similarities. For example, both states are not liberal democracies. In this paper, I will 

try to examine Chinese administrative law to show that the form of the law creates 

a necessity for the police to be more proactive and to play a greater social role. 

There are certain legal concepts and institutions which can increase the social role 

of the police even in a liberal state. The existence of a separate regime of 

administrative liability is one of them. Unlike Thailand, China distinguishes between 

criminal acts and administrative wrongdoings in a way similar to Germany and Japan.79 

Many offences which are defined as crimes in Thailand are not treated as such in 
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China. Instead, Chinese police has a significant amount of discretion to apply 

administrative sanctions instead of initiating more formal, complicated, and lengthy 

criminal proceedings. 80  It is also true for Thailand that many minor crimes are 

traditionally dealt by Thai police in an informal way.81 However, the sanctions of Thai 

police are expected to be administered in a mechanical way without a prima facie 

duty to take into account a broader goal of achieving social harmony. In contrast, 

Chinese law and policy explicitly reiterates that administrative sanctions must pursue 

the creation of a just and harmonious society.82 This goal becomes particularly 

important since China, with its fast development, has created a significant social stress 

which potentially can destabilize the social life.   

Chinese police has been an object of a significant number of research works 

in English language. Even its brief analysis would lead far beyond the scope of this 

paper.83 A number of works on Chinese police treat the idea of social harmony.84 

However, social harmony as the goal of Chinese police has not been examined yet 

as the principle capable to provide the vital link between administrative and criminal 

law. Further, China is a very dynamic country. It is without doubt that political reforms 

within China affect the vitality of social harmony as the principle of the police work. 

The official policies of the Chinese government under Hu Jintao to promote the ideal 

of harmonious society has certainly raised the awareness of the importance of this 

principle.85 At the time of writing, harmonious society is largely replaced by the ideal 

of a strict compliance with legal rules.86 That made some critics argue that the ideal 

of harmonious society is largely failed in China.87 Even though this claim might be 

true, the goal of social harmony continues to be an essential element of Chinese 

police law. The official policy of the Chinese government can certainly affect this goal 

but there is an additional reason for social harmony to inform the actions of              

the police on the grassroots level as long as the present system of police law is in 

place. The need to apply the principle of social harmony naturally flows from the 

framework of the criminal and administrative liability in China considered below.  
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It is certainly not sufficient to affirm apriori that social harmony takes the key 

position in police law enforcement. The second part of this paper will present the 

result of the conversations with the Chinese police. The aim of those conversations 

was to find out the inner perspective of the police officers on the meaning and 

purpose of their work. The conversations were conducted informally and more 

formally depending on the situation. From the perspective of a sociological research, 

those interviews may appear not very systematic and accurate. They did not apply 

any technique ensuring the objectivity of the obtained data. There were two reasons 

for using a not systematic approach in gathering data. The first reason was rather 

pragmatic. There must be trust between the interviewer and the interviewed. Bringing 

well-tailored questionnaires would unlikely make Chinese police sincere in answering 

sensitive questions.  

The second reason was more complex. It was based on the conviction that 

the task of the present research was not so much to explain the police work as to 

understand it. In other words, its methodology was largely built on the tradition of 

hermeneutics developed by Wilhelm Dilthey88 whose ideas influenced Max Weber, 

Karl Jaspers, Martin Heidegger, Hans-Georg Gadamer, Jürgen Habermas, Franz Boas, 

and many others.89 The hermeneutic approach pays attention to “all modes of 

experience in which a truth is communicated that cannot be verified by the 

methodological means proper to science.”90 The importance of the hermeneutical 

method is particularly important in conversing with the Chinese police. There are 

certain understandings which are communicated not verbally, and there are certain 

statements whose truthfulness is doubtful. A researcher who aims at understanding 

the works of Chinese police has to rely often on, what the Legal Realists called,          

a hunch.91 This is particularly true when there were discussions of violence against 

the police officers in social conflicts in which the police tried to mediate local 

disputes. Even though this topic is discussed in official media,92 it is a very sensitive 
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topic for a discussion. An informal interaction with Chinese police provided some 

insights into the role of social harmony in the whole system of law enforcement.  

The scope of this paper has certain limitations. It is certainly difficult to make 

generalizations concerning the whole of China. This country presents a significant 

variety of conditions and differences. The present research concentrated largely on 

one province of China: Yunnan, which possesses an immense diversity of social 

conditions that make achieving social harmony a challenging task. There are many 

relevant issues which cannot be covered within a single paper. Therefore, only one 

key issue is chosen: the way how the Chinese police chooses the administrative rather 

than criminal law mechanisms to deal with various offences, and how this choice is 

motivated by the search to achieve social harmony.  

 

The Criminal v. the Administrative  

As it has been said in the introduction, China distinguishes between criminal 

and administrative offences. The way how an offence is defined is very important 

since it determines largely the procedure to be adopted by the police. The procedure 

for criminal offences is regulated by the Criminal Procedure Law of the PRC.93 The 

procedure for administrative offences is regulated by a significant number of 

legislative and administrative acts. Two of them are of a greater importance: 

Administrative Penalty Law of the People's Republic of China 1996, 2017 (中华人民

共和国行政处罚法)94  and Public Security Administrative Penalties Law of the 

People’s Republic of China 2005, 2012. (中华人民共和国治安管理处罚法 ).95        

The second act of legislation also defines a number of administrative offences and 

applicable penalties for them. At the time when an offence is reported, the police,   

if the available facts permit to do so, has to classify it as a criminal case or as an 

administrative case which is often described as an “order maintenance case”.          

The ratio of administrative offences to criminal offence is generally much higher, 
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although the difference varies significantly depending on a location and the time.    

For example, in two months of 1993, Shanghai police received 4700 calls for 

assistance. “Of these calls, 526 (11.2%) were criminal cases, 2550 (54.3%) were order 

maintenance cases, 1176 (25.1%) were road traffic cases, 440 (9.4%) were for 

emergency services, and the rest were unclassified. In essence, the police were 

involved with order maintenance work over 50% of the time.”96 In other words,        

the order maintenance cases, i.e. administrative cases, are much more common than 

criminal cases, and should deserve a closer attention. 

Even when the facts are available, it is not always easy to determine which 

cases are criminal and which are administrative. The content of administrative 

offences is often too broad and can overlap with a number of common criminal 

offences. To illustrate this point, several examples can be given. In Inner Mongolia, 

criminal investigations were initiated against a person who was a diagnosed patient 

with new coronary pneumonia, but who attempted to hide the fact of his illness, 

appeared in the public, and initiated the transmission of the illness to others.             

He is accused of the crime endangering public safety.97 The offence is contained in 

the Criminal Law of the PRC, Article 114 and 115. These provisions contain draconian 

sanctions including death penalty. At the same time, certain provisions of the Public 

Security Administrative Penalties Law of the People’s Republic of China,98 can also 

be used to impose administrative sanction against the offender. For example, Article 

30 of the law penalizes anyone who carries pathogens of infectious diseases with the 

detention for not less than 10 days but not more than 15 days; and if the 

circumstances are relatively minor, he shall be detained for not less than 5 days but 

not more than 10 days. Since there were many administrative regulations issued by 

the central and local governments following the outbreak of coronavirus, Article 50 

(1) of the law also provides a convenient justification for penalizing the offender.         

It threatens anyone who refuses to carry out the decision or order issued according 

to law by the people’s government in a state of emergency with the fine of not more 
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than 200 yuan. “If the circumstances are serious, he shall be detained for not less 

than 5 days but not more than 10 days, and may, in addition, be fined not more than 

500 yuan.” 

One can find more examples of overlapping ambits of administrative and 

criminal laws. Article 23 of the Public Security Administrative Penalties Law penalizes 

with the fine of not more than RMB 500 yuan and, in some cases, with detention of 

not more than 10 days those who 

“(1) disturb the order of government departments, public organizations, 

enterprises or institutions, thus making it impossible for work, production, business 

operation, medical care, teaching or scientific research to go on normally but not 

having caused serious losses; (2) disturb the public order at stations, ports, wharves, 

airports, department stores, parks, exhibition halls or other public places.” 

Article 277 of the Criminal Law of the Peoples Republic of China penalizes 

with imprisonment of not more than three years as well as with less severe penalties 

anyone who “by means of violence or threat, obstructs a functionary of a State organ 

from carrying out his functions according to law”.99 The word “disturb” (扰乱) is more 

general and can also involve violence and threat. Article 293 of the law also imposes 

the same penalty on those who “are making trouble (起哄闹事) in a public place, 

which causes a serious disorder (严重混乱) of the public place.” It is apparent that 

the abstract contents of criminal and administrative laws may create an uncertainty 

on which law should be applied in specific circumstances. 

There can be difficulty in distinguishing not only between administrative and 

criminal offences, but also between the content of different administrative offences 

that involve different penalties. Disturbing public order proscribed by the second part 

of Article 23 (quoted above) of Public Security Administrative Penalties Law may be 

easily confused with the offences of Article 26 of the same law which penalizes gang-

fighting (结伙斗殴的), chasing or intercepting another person (追逐、拦截他人的), 
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forcibly taking and obstinately seizing or willfully damaging and occupying public or 

private property (强拿硬要或者任意损毁、占用公私财物的), or other provocative 

acts (其他寻衅滋事行为). The confusion may not be vital as the penalty for both 

kinds of offences is similar: detention for not less than 5 days but not more than 10 

days and possibly a fine of not more than 500 yuan. However, Article 26, unlike Article 

23, allows the police, if the circumstances are relatively serious, to inflict heavier 

penalties by detaining the offender for not less 10 than days but not more than 15 

days and by imposing a fine of not more than 1,000 yuan. 

The content of the latter administrative offence may be also difficult to 

distinguish from a variety of criminal offences. For example, Article 293 of the Criminal 

Law penalizes with not more than 5 years of imprisonment anyone who (1) assaults 

any other person at will, with execrable circumstances (随意殴打他人，情节恶劣

的); (2) chases, intercepts, reviles or intimidates any other person, with execrable 

circumstances (追逐、拦截、辱骂、恐吓他人，情节恶劣的 ); (3) takes or 

demands forcibly or vandalizes or occupies at will public or private property, with 

serious circumstances (强拿硬要或者任意损毁、占用公私财物，情节严重的); or 

(4) makes trouble in a public place, which causes a serious disorder of the public 

place. For the ringleaders of a repeated action, the punishment can be up to 10 years 

of imprisonment. 

The seriousness of circumstances seems to be the only criteria which allows 

the police to distinguish between criminal and administrative offences. The question 

naturally arises: who should decide whether the circumstances are serious enough 

to warrant the application of criminal sanctions? One would expect the police to do 

that, but in most cases, there is a binding interpretation issued jointly by the Supreme 

Court (SPC) and the Supreme People’s Procuratorate that attempts to define more 

precisely the seriousness of the circumstances to initiate the criminal rather than the 

administrative procedure. These interpretations remind more the acts of legislation. 

They are general, compulsory, and are not bound to the circumstances of a particular 
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court’s case.100 The number of those interpretations is very significant, and one police 

officer acknowledged that it is unlikely that each policeman as well as an ordinary 

citizen would be familiar with most of them.  

“It is reported that by the end of 2013, the SPC had issued 3,351 judicial 

interpretations and opinions on judicial guidance. Statistics show that by March 2011, 

the number of valid, existing laws enacted by the NPC and its Standing Committee 

was 239, and the number of valid, existing administrative regulations promulgated by 

the State Council was over 690. The number of judicial interpretations seems to be 

greater than of the laws and administrative regulations.”101 

In relation to Article 293 of the Criminal Law, there is the “Interpretation of 

the Supreme People's Court and the Supreme People's Procuratorate on Several 

Issues concerning the Application of Laws in Handling Criminal Cases of Provocative 

Trouble”102 issued by the Supreme People's Court's 1579th meeting on May 27, 2013, 

and by the Supreme People's Procuratorate on April 28, 2013 with the effect on July 

22, 2013. Article 5 of this interpretation deals specifically with the trouble made in    

a public place and which causes a serious disorder of the public place. It provides for 

the police only a general guidance in assessing whether the crime has taken place or 

not. The police has to take into account the nature of the public place, the 

importance of the public activities, the number of people being present, time, and 

the actual impact of the trouble. The police are required to make a comprehensive 

judgment as to whether it “causes a serious disorder of the public place.” 

The way how the Interpretation describes execrable circumstances 

mentioned in Article 293 of the Criminal Law quoted above is noteworthy. Article 2 

of the Interpretation states: Assaulting others at will and disrupting social order under 

any of the following circumstances shall be regarded as "execrable circumstances"   

as stipulated in the first paragraph of Article 293 of the Criminal Law: (1) causing minor 

injuries (轻伤) to more than one person or trifling injuries (轻微伤) to more than two 
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persons; (2) causing others to have mental disorders, commit suicide, or causing other 

serious consequences; (3) repeatedly beating others at will; (4) beating others at will 

with a weapon that can kill; (5) beating mental patients, the disabled, homeless 

beggars, the elderly, pregnant women, and minors at will with causing a bad social 

impact; (6) beating others at will in public places, causing there a serious disorder;   

(7) other situations with bad circumstances. 

Two things are remarkable in this interpretation. The first is that despite the 

attempt to clarify the content of the criminal offence of assaulting others at will,       

it introduces other terms that require further interpretation. For example, there is        

a need to explain the difference between a minor injury and a trifling injury. The 

Interpretation does not have any reference to other legal materials where the 

difference may be explained. The second is that the lists of the examples is not 

exhaustive. It is obvious that the police retain much discretion in determining whether 

or not there is a case of “causing other serious consequences to victims”, “causing   

a serious public disorder in a public place”, “causing a bad social impact”, or whether 

there are “other situations with execrable circumstances.“ 

Theft is one of the most common offences, which is punished both by 

administrative and criminal law. Article 49 of Public Security Administrative Penalties 

Law defines administrative offence of theft as following: “a person who steals, 

defrauds, forcibly seizes, openly robs, racketeers or intentionally destroys public or 

private property shall be detained for not less than 5 days but not more than 10 

days and may, in addition, be fined not more than 500 yuan; and if the circumstances 

are relatively serious, he shall be detained for not less than 10 days but not more 

than 15 days and may, in addition, be fined not more than 1,000 yuan.” Article 264 

of the Criminal Law defines criminal offence of theft as following:  

“Whoever steals a relatively large amount of public or private property, 

commits thefts many times, commits a burglary or carries a lethal weapon to steal 
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or pick pockets shall be sentenced to imprisonment of not more than 3 years, 

criminal detention or control and/or a fine; if the amount involved is huge or there 

is any other serious circumstance, shall be sentenced to imprisonment of not less 

than 3 years but not more than 10 years and a fine; or if the amount involved is 

especially huge or there is any other especially serious circumstance, shall be 

sentenced to imprisonment of not less than 10 years or life imprisonment and a fine 

or forfeiture of property.” 

It is apparent that the main difference between administrative theft, fraud, 

snatching and robbery on the one hand and criminal theft, fraud, snatching and 

robbery on the other hand is the value of the illegally obtained goods, although 

there can be some other aggravating circumstances which justify an imposition of        

a criminal law sanction. Similarly to other administrative and criminal offences, the 

People’s Supreme Court was obliged to issue a binding interpretation to specify the 

line between the administrative and the criminal offence of theft, fraud, snatching 

and robbery.103 Some interviewed police officers claimed that this interpretation as 

well as accompanied local interpretations leave very little space for the police 

discretion. According to Article 1 of the Interpretation, the threshold of criminal 

liability for theft is set at the amount between 1000 and 3000 Yuan. The exact 

amount is given to local authorities to specify depending on their local circumstances. 

However, Article 2 of the Interpretation gives the power to initiate criminal 

proceedings if the amount of theft is 50% of the prescribed level in a number of 

circumstances. They are as following: if the offender: 

(1) has been criminally punished for theft before; 

(2) received administrative punishment for theft within a previous year; 

(3) organized and controlled the theft committed by minors;  

(4) committed theft following natural disasters, accidents, or social security 

events; 
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(5) stole property from a disabled or a lonely elderly person; 

(6) stole property from a patient or his relatives in a hospital; 

(7) stole property directed for a disaster relief, emergency rescue, flood 

control, preferential treatment, poverty alleviation; 

(8) caused serious consequences by theft.  

Certainly, the last exception gives significant discretion for the police to initiate 

criminal proceedings in cases which can be dealt only administratively. At the same 

time, the Interpretation allows the police to apply only administrative sanctions or 

not to initiate any proceedings against theft in a number of situations. Article 7 states 

that even if the stolen amount of property is large, the offender may be not punished 

at all, or punished only by an administrative penalty. There are two layers of 

conditions for exempting an offender from criminal liability. The first is that the 

perpetrator must confess his crime, repent (悔罪), return the stolen goods, and pay 

compensation. The second is that exemption is permitted only if the circumstances 

are minor, under the following conditions: “(1) a mitigating circumstance is 

determined by law; (2) an offender have not shared or shared little in stolen goods 

and is not the principal offender; (3) the victim forgives; (4) other circumstances are 

minor and not harmful.” Further, Article 8 gives discretion not to prosecute those 

who stole from relatives, if the latter forgive. If criminal proceedings are initiated, the 

punishment must be lenient.  

Thus, even though there appear to be financial thresholds to separate the 

administrative offence of theft from its criminal counterpart, the police possesses       

a significant discretion in those criminal cases whose circumstances can be 

interpreted as minor and not harmful in order not to initiate criminal proceedings, or 

initiate criminal proceedings in the administrative cases in which an act of theft 

caused serious consequences. 
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From this brief treatment of the content of some common overlapping 

criminal and administrative offences, one can conclude that Chinese law has to admit 

a very broad leeway for the discretion of police in classifying a particular act as             

a criminal or as an administrative delict. It is also certain that this discretion is not 

unlimited, and there are some binding regulations which guide the police in their 

legal determinations. Considering the amount of those regulations and also the 

abstract language which they often employ, there is an obvious need for a clearer 

and more comprehensive principle that informs the police decision-making. I will 

argue in the following section that the dominant principle is social harmony.    

 

Social Harmony 

It is true that social harmony may not always be a guiding principle which 

directs the discretion of police in China. For example, during the Cultural Revolution, 

the class struggle determined the policies of law enforcement, although some would 

argue that at that time there was no law but lawlessness to enforce.104 Cultural 

Revolution was short-lived, but social harmony is a part of the tradition which 

continues to persist.105 The overall importance of the concept of harmony in the Far-

Eastern legal culture has been well discussed since the time of Takeyoshi Kawashima, 

a prominent Japanese legal scholar of the twentieth century.106 Since that time, the 

role and the place of social harmony in policing China became a yielding field of 

research.107 Since 2004, social harmony has “developed into a fundamental value of 

the modern Chinese legal system,”108 even though Sarah Biddulph, Elisa Nesossi and 

Susan Trevaskes109 argued that the recent reforms under Xi Jinping had shifted this 

policy. “Governing the Nation in Accordance with the Law” gives preference to             

a strict abidance by legal rules rather than to a flexible search of social harmony. 

There is evidence that social harmony affects the process of determining whether      

a public offence constitutes a crime or an administrative delict. Qi Chen, in his recent 
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work, gave examples when prosecutors and judges manipulated the law to impose 

a lighter penalty or no penalty at all if there was a social pressure for imposing no 

punishment.110 He quotes the words of a prosecutor: “nowadays the first priority for 

us is to ‘maintain social harmony’ (weiwen). The government does not care about 

the law or the trial, it only wants social stability. In criminal cases, as long as the 

victim is happy, the public is happy, and nobody makes a fuss on the media, we are 

ok here.”111 

Whatever the impact of the recent legal policies is, there are many indications 

that the concept of social harmony has been deeply enshrined not only in the 

practices of the police112 but also in the legislation that directly affects police work. 

The rules may not always be clear, as in the case of administrative mediation,113 and 

the legislative provisions can be declarative. For example, Public Security 

Administrative Penalties Law of the People’s Republic of China 2005, 2012, Article 6 

states that “People’s governments at various levels shall make comprehensive 

improvement of public security and take effective measures to dissolve social 

contradictions, enhance social harmony and maintain social stability.” Few years 

later, the State Council of the PRC issued a white paper on the Socialist Legal System 

with Chinese Characteristics.114 One of the main ideas of this document is that social 

harmony remains a fundamental goal of the Chinese law. 

The concept of social harmony is not explicitly mentioned in another 

important piece of legislation: the People's Police Law of the People's Republic of 

China (1995, 2012).115 Nevertheless, there are several provisions of this law which are 

relevant. For example, Article 3 of the law states: “People's policemen must rely on 

the support of the masses, keep close ties with them, listen attentively to their 

comments and suggestions, accept their supervision, safeguard their interests, and 

serve them whole-heartedly.” Article 20 of the same law requires from the police 

officers to play “an exemplary role in observing social ethics” (模范遵守社会公德), 
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to “be courteous and polite in performing duties” (礼貌待人，文明执), and to show 

respect for the customs and habits of the masses (尊重人民群众的风俗习惯).   

Some of the interviewed members of the public in China thought about all 

these requirements as a mere propaganda. To find out the view of Chinese police, 

the author approached the senior teaching staff in the Yunnan Police Academy where 

he was also teaching around 10 years ago and since that time continued to keep 

both friendly and working relationships. The Yunnan Police Academy is one of the 

few Chinese institutions that trains a higher rank of Chinese police. The interviewed 

senior teaching staff are high rank police officers themselves who are in a constant 

contact with various levels of police through ordinary graduate courses, and also 

through post graduate training courses for the working police officers. The views of 

the Yunnan Police Academy officers concerning the requirements of Article 20 of the 

Police law are briefly summarized below.    

 

Police’ View of their Ethical Role (Summary) 

There is a difference between social ethics (公德) and individual ethics (私

德). Social ethics or public morality consists of behavioral standards (行为规范) 

accepted by the society on what should or should not be done. These standards 

come from the agreement of the people or accepted customs that are beneficial for 

the society. They are accumulated in the society during a long period of historical 

and cultural development. They appear as moral rules (道德准则), cultural concepts 

(文化观念), and ideological tradition (思想传统). Its function is to hold together 

public life and to regulate relationship between people. In contrast, individual ethics, 

or private morality, refers to moral standards and habits which belong to a private 

life of a particular individual. It is a requirement that Chinese policemen should show 

set an example how to observe public morality or social ethics by their own action. 

The words and actions of the police play a strong exemplary role (示范作用). Chinese 
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police have a duty not only to be good practitioners of social cultural norms, they 

also must be their good communicators (传播者). Being a good example in observing 

social ethics has several dimensions. At work, a police officer has to be loyal to his 

duty, to deny himself for the interests of the society (克己奉公), and serve people. 

In his life, he must ardently love (热爱) his motherland, work honestly, keep his 

promises, and treat others with sincerity. In dealing with people, a police officer must 

show respect, care with love (关爱), ready to help others, harmonious (和睦) and 

friendly. 

Being harmonious has 4 different dimension: the interactive dimension: how 

police should relate to people; the emotive dimension: with what sense the police 

should perform their tasks; normative aspect: the emphasis is made here on the strict 

following the rules; and finally, the fairness aspect with its emphasis on impartiality. 

For the interactive dimension, there are strict requirements for the Chinese police 

concerning their dress code and behavior when they are called. They must act quickly, 

but also in a strict and tidy manner. When arriving at the scene, they must display 

the characteristics of being reasonable, gentle, polite, and consistent with the 

standard law enforcement. For the emotive dimension, the police officers must serve 

people with warmth and enthusiasm (热情). They must learn appropriate language 

skills. When receiving people, they must be warm and attentive, use polite language 

(用语文明), and treat people with propriety (礼貌). Such treatment must be afforded 

to everyone. Sincerity and earnestness are required in all situations. The police must 

be patient in answering people’s questions and earnest in recording people’s 

complaints. In normative dimension, there is a more increasing emphasis on a strict 

application of law. When receiving a report of an offence from people, there is a duty 

to hear with earnestness, to inquire carefully to obtain full and complete facts of the 

offence, to quickly investigate and verify the information, and enforce law with 

strictness, justice, and politeness. The police are expected to work hard in raising the 

sense of security among people and their trust in administration of justice. The 
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fairness aspect is considered through the perspective of impartiality (秉公). It is 

considered closely with such moral requirements as patience, meticulousness, and 

the principle of having an appropriate way to solve conflicts (化解有方的原则). The 

conflicts must be resolved at the earliest possible stage. In solving conflicts, the 

police has to take into account the attitudes of people. They must be unbiased and 

do not follow their own affections. 

 

Interpreting the Police Attitudes 

This short summery of the Chinese police view on the role of social ethics in 

their work indicates the important framework which defines and limits the use of 

discretion by the Chinese police. The police will use their powers in such a way as to 

enhance and promote trust to their work among the Chinese public. The language 

used by the interviewed Chinese police officers is full of linguistics concepts which 

have thousand years of use in the Chinese ethical tradition. The analysis of these 

concepts would lead us far from the narrow topic of police discretion in criminal and 

administrative cases. However, understanding the conceptual framework of Chinese 

police will be incomplete without the realization that their very thought is moved 

within certain ‘Chinese cultural prototypes’.116 For example, in the concept of police 

credibility or trust, the interviewed used the term 信力, literally “the power of faith”, 

which is a term originating in the Buddhist tradition. Jiang Zong (江总), a poet of Chen 

Dynasty (557-589 AD), wrote on the stele of Qixia Temple on She Mountain (摄山栖

霞寺碑): "develop wisdom, power of faith and understanding, let each abandon (its) 

spring shell, and together they will be the cause of blessing.”117 A famous calligrapher 

Li Yong (李邕) of Tang Dynasty wrote in the introduction to the stele of Guoqing 

Temple (国清寺碑序): "upholding law supports good deeds done in secret, while the 

power of faith rectifies the hidden destiny”.118 Of course, it is very unlikely that the 

Chinese police would have ancient poets and calligraphers in mind when using their 
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discretion to solve the problems of the present China. The point here is that the 

language employed by the Chinese police is not ethically neutral. It carries along the 

richness of the Chinese moral tradition.  

There are certainly new concepts employed by the police which may not be 

found in traditional ethics. For example, the police officers mentioned the respect 

for individual autonomy (自主权) when commenting on the duty of police to respect 

customs and habits of the masses.  Even then, the autonomy was treated as 

depending on the principle of equality and unity (团结) among the rights and interests 

of people. The interviewed police meant that someone’s customs and habits cannot 

be treated by a police officer on the basis of his one own individual likes and dislikes. 

There must be a balance between customs and habits of people on the one hand 

and the administration of law on the other which has to be carried out according to 

law and reason (依法依理). The latter appeal to reason is noteworthy, because this 

term in the Confucian tradition sometimes means harmony.119 

  

Mediation 

In practice, Chinese police strive for the goal of social harmony often by 

means of mediation. According to Article 21 of People's Police Law, Chinese 

policemen must perform the duty to help citizens in settling their disputes. 

Remarkably, mediation is used by the police not only in administrative cases, but 

also in criminal cases. This topic has been considered in a number of writing.120 

Considering the scope of this paper, it is appropriate to look only at one particular 

issue: whether a successful mediation affect the discretion of police in initiating 

criminal or administrative proceedings.  

The interviewed policemen in Yunnan acknowledged that there are many 

disputes among people. However, some police officers expressed the view that the 

role of direct police mediation is decreasing leaving this task to civil mediation and 
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people’s local organization mediation that help people to resolve their disputes.       

In any case, mediation is perceived as not only and not a main form of settling 

disputes involving Chinese police. Police is involved in both criminal and 

administrative processes of mediation, but, according to the interviewed Police 

Academy lecturers, the involvement in criminal process mediation is largely limited 

to the police actions to investigate crime and collect evidence which is used later by 

prosecution and court in deciding disputes between offenders and their victims.          

In this type of disputes, the role of police is indirect. A more direct role takes place 

in administrative process, in which the police assists people to settle their disputes 

by means of licensing proceedings, administrative penalty proceedings, enforcement 

measures and issuing administrative confirmations.  

Police mediation is permitted in the process of imposing an administrative 

penalty. Article 9 of the Public Security Administrative Penalties Law of the People’s 

Republic of China 2005, 2012 states: “In respect of acts against the administration of 

public security, such as brawling and damaging or destroying another person’s 

property, which are caused by civil disputes, if the circumstances are relatively minor, 

the public security organ may dispose of them through mediation. Where the parties 

concerned reach an agreement through mediation by the public security organ, no 

penalties shall be imposed. Where no agreement is reached through mediation or 

the agreement, although reached, is not executed, the public security organ shall,    

in accordance with the provisions of this Law, impose penalties upon the persons 

committing the acts against the administration of public security and notify the parties 

concerned that they may, according to law, bring a civil action before a people’s 

court in respect of the civil disputes.” 

I was unable to obtain reliable information on whether the willingness of       

an offender and his victim to go through mediation procedure affects the decision to 

initiate criminal or administrative proceedings. When discussing this topic, the 

interviewed police officers denied the fact that they have such a discretion at all. 
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Some even affirmed that the law is largely clear when to impose a criminal sanction 

and when an administrative penalty. According to this view, the application of law 

has become rather mechanical. They acknowledged that in the recent past,               

the police had indeed discretionary power, but the recent legal developments have 

reduced it to minimum if not completely obliterated. This is unlikely true considering 

the content of related criminal and administrative laws, but it indicates an important 

shift in the police mind away from a proactive search of social harmony towards an, 

at least, outward compliance with the regulations in conformity with the higher levels 

of Chinese government. 

At least one surprise came out from the conversations with the police officers 

in Yunnan. When discussing one of the key-legislative acts, the Administrative Penalty 

Law of the People's Republic of China 1996, 2017 (中华人民共和国行政处罚法),121 

one senior police officer thought it to be a regulation (条例). This was an apparent 

mistake as the Law of the People's Republic of China on Administrative Penalty is 

not a regulation in a legal sense. However, the mistake is noteworthy, because as 

many interviewed police officers indicated, this law has very little direct impact on 

the daily work of many police officers. They act under specific administrative 

regulations and are hardly familiar with the precise content of this law since it does 

not contain rules covering specific administrative offences. Those rules are generally 

issued by the State Council or by the highest administrative organ of the local 

people’s congresses.        

Administrative Penalty Law of the People's Republic of China 1996, 2017 

It is appropriate to diverge a little from the topic of discretion in initiating 

criminal or administrative sanctions to explain the role and importance of 

Administrative Penalty Law of the People's Republic of China 1996, 2017. This 

legislation has received so far a limited academic attention. 122  As it has been 

mentioned above, it does not contain a specific list of administrative offences and 
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penalties, and therefore it is not well known by the Chinese police. It is an ‘umbrella’ 

law which has a constitutional importance. It contains some principles which inform 

the whole process of imposition of administrative penalties, describes types and 

creation of administrative penalty, indicates organs imposing administrative penalty, 

outlines jurisdiction and application of administrative penalty, and explains the 

procedure of taking decision on an administrative penalty and its enforcement.  

Two principles are fundamental in using discretion: fairness and openness         

(公正、公开的原则).123 The failure to comply with these principles renders any use 

of administrative discretion unlawful. They relate closely to one another. As one 

professor from Yunnan Police Academy put it succinctly: fairness is the foundation     

(基础) of justice, and openness is its embodiment (体现). In the view of this professor, 

the reason for openness is rather pragmatic. It helps to ensure that there are no illicit 

activities and that the justice is done.  

The Chinese law on administrative offences moves from flexibility to a greater 

rigidity. Many interviewed Chinese policemen, when asked about discretion, kept 

repeating that they must strictly apply regulations. When inquiring into details of 

those regulations, the prescribed administrative penalty procedures were the most 

common examples. These procedures do not abrogate discretion but impose 

important safeguards for the legality and reasonableness of administrative decisions. 

The principle of openness particularly applies to the requirement that the police 

officer who imposes a penalty, must identify himself. The facts on which the penalty 

is based and the reasons must be also disclosed. The normative acts according to 

which an administrative penalty applies, must be publicly available (Article 4(3) of 

the law). An affected person must be informed about the results of an administrative 

process as well as the availability of legal remedies. These basic administrative 

procedural rules are beneficial not only to the directly affected person, but also to 

the general public and the supervisory organs. 
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A very important provision is contained in Article 3(2) of the same law: 

“Administrative penalty that is not imposed in accordance with law or in compliance 

with legal procedures shall be invalid.” Therefore, violation of the above disclosed 

procedures will result in invalid administrative penalties. The invalidation of the 

penalty is normally done by the supervisory administrative authority, but it is also 

can be done by judicial proceedings. According to Article 6 of the law: “citizens, legal 

persons and other organizations on whom administrative penalty is imposed by 

administration organs shall have the right to state their cases and the right to defend 

themselves; those who refuse to accept administrative penalty shall have the right 

to apply for administrative reconsideration or bring an administrative lawsuit in 

accordance with law.”  

It would be a mistake to think of this law as a mere transplantation of the 

Western rules to guard citizens from the abuse of administrative powers. The 

influence is certainly prominent, but the Chinese characteristics are not lacking. 

Article 5 of the Statute requires from the Chinese police to combine penalty with 

education, “so that citizens, legal persons and other organizations shall become 

aware of the importance of observing law.” In other words, Chinese police undertake 

the role of educators. The senior teaching staff of Yunnan Police Academy 

acknowledged that this emphasis on educational function of the police constitutes   

a unique characteristic of Chinese legal system. Administrative punishment is 

perceived not simply as a tool to achieve social compliance with the commands of 

the state, but as the means to educate the offender and the public so that unlawful 

behavior will be prevented and stopped. The role of a Chinese policeman                     

is ‘parental’.  Administrative penalty is aimed at the good of the offender in particular 

and the public in general. Education is the basis and purpose of administrative 

punishment. One Chinese police officer expressed this thought in a rather declarative 

manner: “Punishment is the means and a guarantor of education! The two 

complement each other and cannot exist without each other.”  
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Whether education will always need punishment as its guarantor, is a matter 

of educational philosophy. The life of Chinese police is often more prosaic and 

directed by the procedures which have an educational impact quite independently 

from the philosophical views of the police. These procedures require that the police 

should inform the person who is subject to a penalty of the facts, reasons and the 

legal basis of the administrative penalty before its actual imposition.124 It is called the 

notification procedure (告知程序). During this procedure, the police informs the 

concerned person about the relevant facts, reasons, and legal grounds for imposition 

of an administrative penalty. In other words, imposition of administrative penalty has 

a communicative value. The Chinese police are expected to persuade and educate 

(说服教育). They must appeal to reasoning as well as emotion (晓之以理，动之以

情) while explaining the law. According to the provisions of the Law on Administrative 

Penalty,125 there is a duty to hear the statements and explanation made by an 

administrative offender before any administrative penalty is imposed. The intended 

penalty must be reexamined after the completion of the hearing taking into 

consideration new information obtained from the statements and explanations of 

the offender.  

When an offender is subject to an administrative penalty, he can appeal for 

a court review or to a higher administrative agency to review the fairness of the 

imposed penalty.126 This procedure adopts an adversarial form (争辩的方式). It is 

perceived by the Chinese police not so much an essential safeguard against the abuse 

of administrative powers, as an educational experience   during which the parties 

enrich their experience of knowing, understanding, and keeping the law (知法、懂

法、守法). The judicial proceedings are open to the public. People can attend the 

court’s proceedings and learn through observing the process. An interviewed police 

officer concluded: “court’s cases provide another way to combine punishment with 

education. The public is informed concerning the behavior which is permitted and 
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which is not. Raising awareness of the public through case reporting is important for 

ensuring the compliance with law.”   

If administrative penalty is an educational measure, one would expect that 

the penalty should be meted out according to the educational needs of the offender. 

It is also possible that some offences are incidental and should be forgiven. 

Forgiveness, however, has been mentioned neither in the text of the Statute nor by 

the interviewed experts of Yunnan Police Academy. Article 27 of this Statute gives 

the power to the police to give a lighter or mitigated administrative penalty. It states:  

A party shall be given a lighter or mitigated administrative penalty in 

accordance with law, if: (1) he has taken the initiative to eliminate or lessen the 

harmful consequences occasioned by his  illegal act; (2) he has been coerced by 

another to commit the illegal act; (3) he has performed meritorious deeds when 

working in coordination with administrative organs to investigate violations of  law; or 

(4) he is under other circumstances for which he shall be given a lighter or mitigated 

administrative penalty in accordance with law. Where a person commits a minor 

illegal act, promptly puts it right and causes no harmful consequences, no 

administrative penalty shall be imposed on him. 

Other circumstances mentioned in this article are contained in the Public 

Security Administrative Penalties Law 2005, 2012. Article 12 requires that an 

administrative penalty must be lighter for the minor offenders who reach 10 years 

but not 18 years of age. Article 14 allows to the police to lower penalty or not to 

impose at all on blind and deaf people. Article 19 is of a particular interest: “The 

penalty to be imposed on a person who commits an act against the administration 

of public security shall be mitigated, or no penalty shall be imposed on him, under 

one of the following circumstances: (1) The adverse effects are extremely minor; (2) 

The person takes the initiative to remove or lessen the adverse effects, and gains the 

victim’s forgiveness (谅解); (3) The act is committed under the coercion or luring by 
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another person; (4) The person surrenders himself to the police and truthfully states 

his illegal act to the public security organ; or (5) The person has performed 

meritorious service (立功). The Public Security Administrative Penalties Law, unlike 

Administrative Penalty Law of the People's Republic of China, mentions forgiveness 

of a victim as a condition for mitigating the penalty or not imposing penalty at all. 

Other conditions for mitigating an administrative penalty are similar in both pieces of 

legislation.  

The Administrative Penalty Law of the People's Republic of China is less 

known by ordinary policemen than the more commonly applied Public Security 

Administrative Penalties Law. It does not mean that its provisions do not operate at 

all. The law is handed down by the channel of multiple administrative instructions 

from the top to the bottom. It is certainly an important development of Chinese 

administrative law. However, the real life is animated by different spirit than              

the unselfish desire to ensure fairness and openness of the procedures of imposing 

administrative penalties. Most police officers are now more concerned about            

the system of law enforcement quality assessment (执法质量考核考评制度).127 

There are other influences on administrative discretion which neither the law nor the 

interviewed police officers mentioned – e.g., the influence of the Communist party 

on administrative decisions. There is evidence that the Communist Party remains the 

most powerful force that control the activity of law enforcement agencies.128  

The law does not directly address the problem of inappropriate choice of 

administrative proceedings, instead of criminal proceedings. An administrative organ 

has to make a choice between 4 options in dealing with an offender: “After                 

an investigation has been concluded, leading members of an administrative organ 

shall examine the results of the investigation and make the following decisions in 

light of different circumstances: (1) to impose administrative penalty where an illegal 

act has really been committed and for which administrative penalty should be 

imposed, in light of the seriousness and the specific circumstances of the case; (2) to 
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impose no administrative penalty where an illegal act is minor  and which may be 

exempted from administrative penalty according to law; (3) to impose no 

administrative penalty where the facts about an illegal act are not established; or    

(4) to transfer the case to a judicial organ where an illegal act constitutes a crime.”129 

As it has been indicated in the previous sections, the police retain significant 

discretion in evaluation of seriousness of circumstances when determining whether 

to follow administrative proceedings or to initiate criminal process. However, the law 

demands from the police to draw a clear line between crime and administrative 

offence: “where an illegal act constitutes a crime, criminal responsibility shall be 

investigated in accordance with law; no administrative penalty shall be imposed in 

place of criminal penalty.”130 “If an illegal act constitutes a crime, the administrative 

organ must transfer the case to a judicial organ for investigation of criminal 

responsibility according to law.”131 It must be clarified here that the word “judicial 

organ” (司法机关) includes not only courts, but also procuratorates and the police 

which investigates crime.132 This unity of the courts, procuratorate organs and the 

police is reflected in Article 135 of the Constitution of the PRC: “The people’s courts, 

the people’s procuratorates and the public security organs shall, in handling criminal 

cases, divide their functions, each taking responsibility for its own work, and they shall 

coordinate their efforts and check each other to ensure the correct and effective 

enforcement of law.” 

It is possible that a person receives an administrative penalty first and later 

faces criminal proceedings despite the legal provisions of Article 7 and Article 22 

quoted above. “If an illegal act constitutes a crime, for which a People's Court 

sentences the offender to criminal detention or fixed-term imprisonment, and if an 

administrative organ has already imposed administrative detention on him, the length 

of detention shall be made the same as the term of imprisonment in accordance 

with law. If an illegal act constitutes a crime, for which a People's Court imposes          
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a fine on the party, and if an administrative organ has already done so, the amount 

of the fine imposed by the latter shall be made the same as that by the former.”133 

 The lawgiver clearly understood the danger that the police would prefer 

administrative sanctions rather than labeling offences as crimes: “If administrative 

organs, for the purpose of seeking departmental gain (单位私利), do not transfer 

cases to judicial organs for investigation of criminal responsibility as they should do 

in accordance with law but impose administrative penalty in place of criminal 

penalty, the administrative organs at higher levels or relevant departments shall order 

them to make correction; if they refuse to do so, administrative sanctions shall be 

imposed upon the persons who are directly in charge; persons who practice 

irregularities for personal gain, cover up or connive at violations of law shall be 

investigated for criminal responsibility by applying  mutatis mutandis  the provisions 

of Article 188 of the Criminal Law.” 134  It is noteworthy, that there is not                            

a corresponding provision to the cases when the police wrongfully chooses to initiate 

criminal proceedings. In other words, the law threatens a lenient police officer, not 

the harsh one. 

It appears that the control over the use of police discretion is largely given to 

the administrative organs of higher level. Some relevant departments are mentioned 

but not clearly designated. One would expect the procuratorates to be those 

departments, since they are defined by the Constitution, as the organ for legal 

supervision, 135  and they exercise control over the decision of police to initiate 

criminal or administrative proceedings. According to Organic Law of the People's 

Procuratorates of the People's Republic of China 1979, 1983, Article 5(3), the 

procuratorate has the function and power “to review cases investigated by public 

security organs and determine whether to approve arrest, to prosecute or to exempt 

from prosecution; and to exercise supervision over the investigatory activities of 

public security organs, to determine whether they conform to law.” 136  Further, 

according to Article 6 of the same law, “People's procuratorates shall, in accordance 
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with law, protect the citizens’ right to lodge complaints against State functionaries 

who break law and shall investigate the legal responsibility of those persons who 

infringe upon other citizens' right of the person, and their democratic and other 

rights.”  

The Administrative Penalty Law of the People's Republic of China, does not 

mention the procuratorates at all. It appears that its primary goal was not so much 

to establish an effective system of control over the use of administrative discretion 

as to create the image of the police acting strictly within the limits of law.                      

Its insignificant value in the sight of the police officers in Yunnan has been discovered 

by the author rather accidently. A number of police officers, when asked about the 

content of this law, were unaware of the fact of its very existence. They certainly 

preferred to discuss a more useful piece of legislation: the Public Security 

Administrative Penalties Law. 

 

Evidence and Social Harmony 

The Administrative Penalty Law of the People's Republic of China is affirming 

that the police is under the duty to distinguish clearly between criminal and 

administrative offences. The distinction must be established on the basis of collecting 

all appropriate evidence. The law requires that “administrative organs, when 

discovering that citizens, legal persons or other organizations have committed acts 

for  which administrative penalty should be imposed according to law, shall conduct 

investigation in a comprehensive, objective and just manner and collect relevant 

evidence; when necessary, they may conduct inspection in accordance with the 

provisions of laws and regulations.”137 What is comprehensive, objective and just will 

largely depend on the perceptions of the police. Some procedural safeguards for 

objectivity can be seen in the rules that “when administrative organs conduct 
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investigations or inspections, there shall be not less than two law-enforcing officers,” 

and that “written record shall be made for the inquiry or inspection.”138  

Witnesses and suspected offenders do not enjoy the right to be silent. They 

“shall truthfully answer the questions and assist in the investigation or inspection; 

they may not obstruct such investigation or inspection.”139 It is obvious that collecting 

reliable evidence can hardly be done without trust between the police and the 

witnesses. In this sense, social harmony is not only the end of administrative process, 

it is also its precondition. One peculiarity of Chinese police is that one of its units is 

closely attached to a local community, and the police officer of that unit has to 

integrate and familiarize himself with the local affairs. The knowledge of people is 

vital for the assessment of the reliability and trustworthiness of the evidence they 

provide. In an adversarial system, the trustworthiness and reliability of the witnesses 

is proven by cross-examination which may be intrusive and aggressive for those who 

are subjected to it. The inquisitorial system of China is certainly devoid of this painful 

procedure. The procedure for administrative offences is less regulated than in 

criminal cases, and the way how evidence is gathered is less formalized. This is exactly 

the point where a just administrative penalty depends on the information and 

knowledge of the witnesses. Police officers have to judge whether a witness is reliable 

or not.  

One important aspect tends to be overlooked by the contemporary experts 

of procedural law, except those writings which deal specifically with admissibility of 

evidence.140 It is the link between evidence and moral character.141 One interviewed 

police officer in Kunming thought of this link as the most important in his work.          

An evidence from a man of integrity would be accepted by him with a greater trust 

than from a person known as a liar. Establishing the link between moral integrity of                

a witness and the trustworthiness of his evidence is easier to achieve in an 

administrative process than in the criminal one because the criminal procedure 

contains stricter rules for admissibility of evidence, and there is a greater emphasis 
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on its formal expression. In contrast, an administrative procedure is much less formal, 

and the rules on admissibility are not stringent. Ideally, the relationship between the 

police and informants are based on trust and on pursuing a common goal. In real 

life, a true information can be given by an informant of not a high moral standing. 

The financial motives, fear, selfish ambition may all be a strong motive to provide 

information to the police. However, there are people in China who cooperate with 

the police for moral reasons. They do it to achieve social harmony. 

A Chinese traditional medicine doctor, Mr Cai, had worked many years as          

a community police officer in Yunnan before he decided to devote his life to 

practicing Chinese traditional medicine. The fact that he is not any more a police 

office, gave him more freedom to express his views on the working of Chinese police 

to promote social harmony. He confessed that as a police officer he could not know 

well the content of all administrative regulations passed by the central or local 

governments. There were too many of them. However, according to him, that did not 

affect the quality of his or his colleagues’ work. They followed not so much specific 

rules as general principles.  

Dr. Cai distinguished 4 principles that had guided his daily work with witnesses, 

victims and offenders. Firstly, it was gong 公. It has a variety of meanings including 

the requirement of being just (公正), being fair (公平), being open (公开), and meeting 

the public trust of the people (公众). Secondly, it was xu 序, which means to follow 

the traditional, national, social, and familial orders of China. The third principle was 

liang 良, which means not to violate the principle of being kind, and not to make a 

partial decision on the basis of selfishness. Dr. Cai explained this principle similarly to 

the Aristotelian concept of equity that moderates the application of strict justice.142 

For example, when a thief stole something from a supermarket, he would take into 

consideration the underlying reasons for this behavior. The police action would be 

different in the situations when the act of theft was motivated by poverty and when 

it was driven by the desire to satisfy one’s desires in an illegal way. In the first case, 
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he might even try to help the family members to come out of trouble. The last 

principle was su 俗, which means the conventional folk and ethnic customs. For 

example, carrying knife in public is an administrative offence, but according to Dr. Cai, 

the police tolerated the practice for some ethnic groups, such as, Jingpo people, who 

regard it as a very important token of their ethnic identity. This principle also apples 

to the acts normally prohibited for the police. Drinking during working time is 

forbidden for a policeman, but on certain occasions such as wedding, funeral, or 

important ethnic festivals, there could be exceptions. Tattoo is also not allowed for 

a Chinese policeman, but this could be flexible for Tibetan and Dai policemen. 

Concrete examples could be various and numerous. 

These four principles were used not only to guide the conscience of Chinese 

police officers, but also to evaluate their work. They gave Dr. Cai flexibility in dealing 

with offenders, victims, and witnesses depending on a situation. Dr. Cai acknowledged 

that the situation in the police work had changed since he resigned. He said: 

“Nowadays, following regulations strictly is more and more emphasized. In many 

cases, it is a good thing to handle problems according to precise rules. But it could 

also become rigid and ignore ‘human feelings.’ For example, a community police 

officer must have a good relationship with the members of the community in order 

to perform his duties well. Therefore, participating in weddings, funerals, etc. is a part 

of the officer’s work. However, there are now regulations that restrict policemen to 

engage with local people. You don’t even know whether to accept or refuse when 

an ordinary person invites you for a meal.” 

This significant change in the police work has been reflected in many informal 

conversations with the police officers in Yunnan. The general trend of police work     

is its increased regulation and detailed control from the government. More specific 

rules are issued, and the police have to go through a rigid system of evaluation.            

It affects the effective handling of evidence in administrative and criminal 

proceedings. The time will show whether this policy is sustainable but the overall 
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impression that comes from the direct contact with the police in Yunnan is that the 

public trust towards the police is diminishing in China.143 The recent developments 

in China in the light of the coronavirus infection seems to support this conclusion.    

As Yu Jie commented: “For decades, local governments have made things happen 

in China. But with tighter regulation of lower-level bureaucrats, civil servants across 

the system now seem less ready, and able, to provide their input, making ineffective 

and even mistaken policy more likely.”144 

 

Conclusion 

The existence of two systems of liability for committing public wrongs in China 

creates the problem of their demarcation. Even though there are attempts to draw   

a clear line between administrative and criminal offences, there is a large grey area 

in which the police inevitably has a significant discretion to choose which system of 

liability to apply.  The seriousness of a public offence is accepted in China as the 

fundamental principle to distinguish the criminal from the administrative offences.    

In order to make the both systems of liability function well, there must be clear 

standards to define and measure the seriousness of offences. China oscillates 

between two alternative policies in defining those standards. The first is to measure 

the seriousness of offences from the point of view of their impact on social harmony. 

This policy requires a significant degree of discretion of the police which has to be 

proactive in identifying and solving social contradictions. The second policy is to give 

specific descriptions of seriousness for each kind of offence that warrants an 

application of criminal law. Under this policy, the police must strictly follow those 

descriptions.  

The recent years have seen the official preference for the second policy.      

The proliferation of the official interpretations issued jointly by the Supreme Court 

and the Procuratorate Office in some aspects complicate the work of the police.     

The attention of the police shifts from achieving social harmony in their districts to   
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a formal compliance with a vast amount of normative documents. The conducted 

interviews with the police officers in Yunnan indicate that the police is less willing to 

take a proactive role in defining the borders of criminal and administrative liability. 

There is an increased unwillingness of the police to play a mediating role in social 

disputes unless there is a direct duty in a form of a regulation that directly demands 

an official involvement. The pressure to follow the increased number of regulations 

weakens and obscures the general vision of social harmony. In a long term, this 

tendency will lead to a more formal and bureaucratic style of the police work that 

likely weaken the trust towards the police among the members of the public.          

The general impact of this tendency will have tremendous consequences on the 

country in which police is the essential part of social control.   
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CHAPTER III 

 

PUBLIC SECURITY AND POLICE LAW IN CHINA 

 

 

Introduction 

Chinese police has been an object of a significant number of research works 

in English language.145 Since China is a very dynamic country, many academic papers, 

even written recently, do not reflect the current situation. This paper aims at 

something more than providing a simple update on the recent status of Chinese 

police law. This study offers some insights in the role of Chinese police in the society. 

It affirms that China is a police state despite the argument to the contrary.146 Police 

state is often incorrectly defined as “a government that exercises power arbitrarily 

through the power of the police” with the disregard for the rights of citizens.147 The 

problem with this definition is not only that the idea of human rights in China is 

understood very differently from the Western liberal democracies. It also fails to 

describe in neutral terms a state in which the police is the principal instrument of 

government. China fits well into the description of a police state given by Brian 

Chapman.148 Chinese state is based upon internal discipline and rigorous control. The 

population is made to be wholly obedient and responsive to the rulers of the state. 

According to Brian Chapman, a police state is different from the state with the rule 

of law which is characterized, among other things, by the existence of independent 

judiciary that has the effective power of judicial review over the police actions.149  

I would go a little bit further in developing the concept of a police state by 

not necessarily binding its definition to the absence of judicial review. In fact, China 
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has a written law which allows citizens to challenge the acts of the police in                  

a court. 150  It is, nevertheless, generally affirmed that China lacks independent 

judiciary.151 The notion of an independent judiciary is a controversial topic often 

colored by the authors’ political biases. Even if we admit that judicial review over 

the acts of Chinese police is not effective now, China may arrive at the situation when 

the courts are more proactive and yet the police remains the main form of the social 

control.  

In this paper, I will attempt to outline briefly the ‘police state’ in China in 

neutral terms. Instead of approving or disapproving the claim that there is not an 

independent judiciary in China, which makes the latter a police state, I will argue that 

the police state in China is formed by the wide spectrum of social functions 

performed by the Chinese police rather than by the lack of the judicial review. China 

has an enormous police force which is well organized and managed.152 “Estimates of 

police numbers range from a low 1.5 million to a hearty 4 million.”153 It plays a much 

greater role than police forces in many other countries. It is not only the extensive 

governmental control of ordinary citizens which makes China a police state. It is also 

the wide network of personal relationships between the police and the members of 

the Chinese public.  

This network as well as the variety of functions has a single ultimate goal: 

public security. It is impossible to understand the whole of the Chinese legal system 

in its dynamic without taking into account the normative importance of the concept 

of public security. This concept is understood differently in China from the Western 

legal tradition. In the West, public security is one of the aspects of public order. The 

Western concept of public order is well described by a Russian philosopher Vladimir 

Solovyov more than a century ago.154 For the Western thought, public order is a 

delineation of freedom of private individuals to act pursuing their own interests.           

It exists to secure the individual rights and liberties. In China, public order and public 

security are synonymous. Both express the condition for the stability, greatness and 
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prosperity of the Chinese nation. The idea of public order in the work of Chinese 

police is not simply an ideological slogan, it is an essential principle of the Chinese 

legal system which invigorates and innerves the work of the Chinese police. In order 

to perceive this work better, let us examine a routine work of an ordinary Chinese 

police station.  

 

A routine work of a Chinese police station: a case study 

A brief illustration of a daily work of a Chinese police station helps to 

understand the importance of the idea of public security in the Police Law of China. 

Jinbi police station is placed in the center of Kunming, the capital of Yunnan Province 

in China.155 It has eight community police officers. They are responsible for providing 

security for the community of residents living in 300 apartment buildings. The area is 

also full of shops and hotels. There were 64 hotels in the police district at the time 

of the interview. The main responsibility of the community police is to carry put 

public security management. All police officers have a rich experience. Their task is 

much larger than reacting to administrative offences. They must be aware of what is 

happening in their community even up to small security concerns. The key-point of 

their work is building a good relationship with the community and local residences 

as well. This gives the community police a sense of accomplishment which also 

enhances the harmony and sustainability for the operation of the police-community 

management system. The police officers call their approach of local security 

management as “the policy of a more harmonious society.”  

In relation to administrative offences, this policy finds its expression in the 

zero tolerance tactics towards minor offences. It is claimed that this policy has been 

successful. The success is measured by the perception of local residents who feel 

more peaceful and secure. There is an increasing demand for the police to be more 

effective in communication with parties involved in minor conflicts and to be able to 

conduct successful mediation.  The police feels compelled to resort to mediation in 
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dealing with minor offences, and to apply law, including court’s proceedings, only    

if mediation fails. For example, during the procedure of dealing with minor conflicts, 

such as fighting without involving serious injuries, police officer allows the parties to 

make choice whether to adopt formal court process or simple mediation. Usually, 

court’s proceedings are considered by the parties to be undesirable as they consume 

time, energy, and money. In contrast, simple mediation for minor social conflicts 

carries lower costs. In this way, the parties can make their own decisions being 

motivated by the desire to settle their dispute. The police can play an important role 

by providing suggestions how to settle the case and supporting the view of the parties 

whose demands they consider reasonable. The police also play the role of an 

educator as it informs the parties of the existing law (法律普及者). The effort is made 

not to substitute the consent of the parties with the police decision of the dispute. 

It is affirmed that this policy leads to a better adaptability in problem solving but also 

increases people’s consciousness to abide by law. In addition, the relationship 

between the police officer and the parties is no longer tense due to the change of 

roles. 

A good example is enforcing law in cases of noise that disturbs local residents. 

A local police station in Kunming receives many complaints about noise, and a lower 

rank of police finds them comparatively difficult to resolve. If police had to follow 

the prescribed procedures, there could be many obstacles in enforcing law, and 

tension in the community will likely persist. Therefore, in such cases, the police 

prefers to communicate with the parties to settle cases in a less formal way. 

Sometimes, it involves cooperation of different departments in enforcing law.           

For example, there was a recent case (May, 2019) of a pharmacist shop actively 

promoting sales by loudspeakers’ advertisement. The residents that live nearby 

complained to the local police station. The police could not find an appropriate legal 

provision in Public Security Administrative Penalties Law of the People’s Republic of 

China to deal with the advertiser. However, there were some environmental 
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regulations which could be used in those circumstances to impose a fine.                 

The imposition of fine, however, was not within the powers of the local police but 

of an environment management authority. The police, in this case, acted as an 

intermediary between different parties involved including the offender and               

the environment management authority (环境管理部门). The police, apparently on 

the behalf of the environment management authority, issued a warning letter to the 

pharmacy threatening it with penalties unless it would desist from the disturbing 

advertisement. It monitored the situation and observed that the disturbing activity 

had indeed stopped.  

In another case of a store using loudspeakers that disturbed local residents, 

the police went several times to the store to give advice but without a positive result. 

The police noticed that the store received regularly tourists brought by tour buses. 

The police contacted the local Tourist Administrative Department (TAD) as well as 

the Market and Municipal Administrative Bureau for Industry and Commerce (MABIC). 

The agencies applied a joint enforcement measure. A group of officials went to the 

store trying to persuade the manager to desist from disturbing activity. They also sent 

a warning letter. To avoid the conflict with the TAD, as its primary customers were 

tourists, the store stopped using the loudspeakers’ advertisement method. These are 

typical cases showing how police works. The police tries to adapt to the situation by 

being flexible. They use Chinese traditional military strategy: finding the sensitive part 

of the enemy and exploit this weakness. These two cases indicate that the Chinese 

police have to employ experience and skills in communication, cooperation, etc. to 

successfully settle local disputes.  

There are also cases of mental disorder. There are people with mental 

disorder, particularly those with violent inclinations, who can create danger to society. 

There was a case when people reported about a person with mental disorder who 

had violent behaviour. The police concluded that the offender needs medical 

treatment. At first, the family members of the person did not cooperate. According 
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to domestic rules on compulsory treatment of mentally ill people in a specialized 

institution, it is necessary to obtain consent of their family members. Police first 

contacted the family members and discovered the reason of their unwillingness to 

send the person to hospital:  the family did not have money. Therefore, it was 

necessary to cooperate with the municipal organ (居委会 literally: neighborhood 

committee) which assisted in meeting financial costs of medical treatment in                

a specialized institution. The police acted in this case as an intermediary.                    

The cooperation of the neighborhood committee was also needed to enter the 

residence in order to forcefully detain the person with a mental disorder. Thanks to 

this cooperation, the local community has a better sense of security. 

The way how police manages social security and solves disputes has been 

greatly affected by the surveillance technology developments. Kunming Children’s 

Hospital, which is a public management hot spot with intensive traffic and population, 

locates within the duty area of Jinbi police station. In order to improve the 

management efficiency, the police persuaded the manager of the hospital to invest 

money in installing electronic surveillance system. The detection rate of reported 

offences in the hospital’s area has been increased to more than 90% due to its 

introduction. Shortly after the introduction of the system, a serious case (both 

criminal and civil) was successfully resolved. It involved a claim of homicide against 

the hospital staff by a family of a person whose body was found in a toilet room. 

The family of the deceased created significant disturbance within the hospital 

demanding vast compensation and threatened criminal prosecution even though 

there was no evidence that the hospital staff was responsible for the death.  

The local police officers assisted in resolving the dispute by submitting 

electronic video recordings containing evidence that no hospital personnel was 

involved in the death of the person. It took only half a day to search for the necessary 

video records. The family accepted the evidence and the hospital was saved from 

the financial loss and trouble.  
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The introduction of electronic detectors is claimed to improve the overall 

sense of security. The police claimed that thanks to electronic detectors, 300 knifes 

brought by the visitors were confiscated. It is certainly very unlikely that those knifes 

were brought as a remedy against medical malpractice, however, their possession in 

public areas is prohibited and constitutes a minor administrative offence. 156             

The number of knifes sized by the police gave them a significant sense of 

achievement.  

Dealing with serious or minor offences is not the only main function of the 

police. They are heavily involved in crime prevention activities. For example, there is 

a sudden rise in telecom fraud alerts recently. Its rate as a percentage of the total 

number of crime reports has been increased to the 40 percent. Much work has been 

done by the local police to make the public aware of such cases. However, criminals 

use sophisticated fraud techniques. That still leaves the number of such cases high. 

The police conducts public awareness campaigns to warn people from disclosure of 

private information.  

Prevention of bullying incidents in local schools is another priority of the local 

police. In order to tackle the challenges of increasing campus bulling incidents,      

anti-bulling strategy is adopted. For instance, by means of vigorous publicity activities 

of the police in the schools, the bullying incidents were timely reported and the 

perpetrators were deterred. As the result, schools enjoy a greater sense of security 

and harmony.  

The interviews with the Chinese police present the work of Chinese police in 

a very positive, almost heroic light. There is a strong belief among Chinese public that 

a Chinese policeman is not simply a watchdog that can bite (which he certainly can 

and does) but that he is a servant of people. Certainly, there are people in China 

who do not share this perception, considering police as an oppressive and corrupt 

institution, but I have never found among the members of German, Russian, Thai,   

and the British public the same, almost naive idealistic vision of a policeman, a heroic 
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figure who sacrifices his life for the interests of the society. This image is certainly 

influenced by the Confucian and Communist traditions. Its force may not last long in 

the society in which the capitalist economic realities, urbanization, and accompanied 

alienation of people from one another have made deep inroads. It may also last 

longer due to the influence of language. The policeman is called often as minjing 民

警, literally rendered as “people’s vigilant one” or “the one who warns people.” 

The word “police” in English as well as in Russian is borrowed from Latin, and it does 

not carry the same connotations. The Thai word for the police: ตำรวจ, which is 

borrowed from the Old Khmer language, also does not affirm necessarily a positive 

meaning, although it connotes well a common Thai word ตรวจ, that is to inspect.   

The influence of language on our moral perceptions is undeniable. The same thing 

labelled by two different words may easily produce different responses.                    

The peculiarity of Chinese police law and the words used to describe it carries               

a stronger morally positive linguistic load than Thai, Russian, or English languages that 

use a more neutral word.   

In China, an open criticism of the police work is certainly not a very common 

thing. There must be some degree of trust that people would share their opinion 

about the police, especially if it is done to a foreigner. However, there were some 

former students and colleagues of the author who were willing to be open and direct 

in their critical attitudes.  One must acknowledge, that China always had a tradition 

of officials and intellectuals who were very courageous to submit critical reports even 

facing persecution. 157 In some rare interviews, the Chinese police were severely 

criticized. The critical opinions are still among a minority. However, their voice is 

important to verify or falsify the idea that the Chinese police is an active harmonizing 

force of Chinese society.  

The content of the critical remarks tend to be very similar. The Chinese police 

is claimed to be suffering from widespread corruption, nepotism, factionalism, and 

even inhumanity. In one reported case, an interviewed teacher had a dispute with     
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a local government official on the legality of a parking car fee he was charged.          

The interviewee was convinced that the fee was illegal as he was parking on the 

ground of a private estate where he owned a property. He wrote to the police 

accusing the local official in extortion. The police came and locked the teacher’s car 

demanding the pay. According to the teacher, the police was not interested in justice. 

They had a good relationship with the extorting official.  

In another case, a couple managed to beget three children at the time when 

they were allowed to have only one. The husband had to pay a bribe to a senior 

police officer to get registration papers for the new born children. On both occasions, 

the husband claimed that the police were taking bribes, yet the police helped him 

to avoid a heavier penalty for defying the governmental policy “one family - one 

child”.  He claimed that the senior police officer was kind, understood his situation 

and financial difficulty, and asked a reasonable amount. Indeed, this is a good 

example of bribery promoting social harmony! In this case, the father of the children 

was not critical of the police, but approving its actions as mitigating the harshness of 

the governmental policy. 

There was a case of a Chinese Christian pastor, who had conducted an 

unauthorized religious service. The police arrested him and a group of others at the 

time of the service. They attempted to force the confession by threat of violence    

(to apply an electric baton) that the group was involved in an illegal religious activity 

since it was not authorized. The pastor and the others were firm and refused to 

confess arguing their constitutional right to practice religion freely. After one day of 

detention, the group was released. The pastor was asked to register his church, which 

he did, and since then, he claimed good relationship with the Chinese local police. 

This case is interesting that the Chinese police decided not to impose a penalty on 

the leaders of an unauthorized Christian group. Rather, facing resistance, they assisted 

the legalization of the religious assembly. 



63 
 

Thus, the Chinese police has a complex profile. However, there is certain 

characteristic which is common in the few examples of Chinese police work given 

above. The Chinese police plays an important role in the daily life of ordinary Chinese 

people. It may not always achieve social harmony, but it is generally successful in 

maintaining public order and security.  

      

The concept of Public Security in Chinese Law 

The Chinese term 治安 (zhi an) is generally translated as ‘public security’. The 

key legislative act which informs much of the daily routine of the Chinese police work 

is the Public Security Administrative Penalties Law of the People’s Republic of China 

2005, 2012. (中华人民共和国治安管理处罚法).158 It mentions the term over 100 

times in its 119 articles. However, the law does not define the concept. Its meaning 

is closely associated with the ideas of public order (公共秩序), and public safety (公

共安全) throughout the text of the legislation. The way how the police understands 

these terms is very important not only for the police but also    for the ordinary 

citizens. For example, Article 8 and Article 9 of the People's Police Law of the 

People's Republic of China (1995, 2012)159 sates that 

“If a person seriously endangers public order or constitutes a threat to public 

security, the people's policemen of public security organs may forcibly take him away 

from the scene, detain him in accordance with law, or take other measures                  

as provided by law.” 

“In order to maintain public order, the people's policemen of public security 

organs may, upon producing an appropriate certificate, interrogate and inspect         

the person suspected of having violated law or committed a crime. After interrogation 

and inspection, the person may be taken to a public security organ for further 

interrogation upon approval of this public security organ, if he or she is under any     

of the following circumstances: (1) being accused of a criminal offense; (2) being 
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suspected of committing an offense on the scene; (3) being suspected of committing 

an offense and being of unknown identity; (4) carrying articles that are probably 

obtained illegally. The period of time for holding up the interrogated person shall be 

not more than 24 hours, counting from the moment he or she is taken into the public 

security organ. In special cases, it may be extended to 48 hours.”  

Violations of law, that do not constitute a crime, can be of various nature, 

and police has a significant discretion to define what conduct is illegal and what is 

not. Police authorities in several cities, for example, recently announced the ban on 

small meeting societies playing Mahjong, a popular game, in an attempt to suppress 

illegal gambling and "purify social conduct".160 Many people protested calling the 

game the "quintessence of Chinese culture". Later, the Police had to clarify that only 

unlicensed parlours would be shut.  

Defining what is legal or illegal under broad and imprecise provisions of 

legislation is not the only ‘paradise’ for the police discretion when defining the scope 

of the concepts of public order, public security and public safety. The higher levels 

of Chinese police can issue comprehensive regulations to ensure public security with 

the enormous impact on the daily life of ordinary citizens. For example, the Ministry 

of Public Security issued a “Regulation on cybersecurity supervision and inspections 

by the police” (公安机关互联网安全监督检查规定 ). 161  It is claimed to be 

formulated in accordance with the PRC Cybersecurity Law,162 but the law describes 

the authority to issue such regulations only in very broad terms: “State cybersecurity 

and informatization departments are responsible for comprehensively planning and 

coordinating cybersecurity efforts and related supervision and management efforts. 

The State Council departments for telecommunications, public security, and other 

relevant organs, are responsible for cybersecurity protection, supervision, and 

management efforts within the scope of their responsibilities, in accordance with the 

provisions of this Law and relevant laws and administrative regulations.”163 
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Article 28 of the same law requires network operators, defined very broadly 

and imprecisely in Article 76, “to provide technical support and assistance to public 

security organs and national security organs that are safeguarding national security 

and investigating criminal activities in accordance with the Law.” According to the 

Regulation, the police supervises and inspects any organization or person who 

provides internet services to others.164 It can include any business which offers its 

customers even a temporal access to the Internet, such as Internet-café, hotels, 

restaurants, etc. Article 15 of the Regulations gives the power to the police to enter 

business places, computer rooms, and workplaces and among other things to copy 

information related to Internet security supervision and inspection matters. Article 27 

threatens the persons subjected to supervision and inspection, if they do not obey 

regulations and public security management with administrative or criminal law 

sanctions. The Regulation does not specify which penalty applies. The PRC 

Cybersecurity Law, however, has a number of provisions on penalties in respect to 

various offences. For example, Article 69 penalizes network operators or its 

personnel, “if the circumstances are serious,” with a fine of between RMB 10,000   

and 500,000 if they do not follow the requirements of police to stop dissemination 

or delete information that is prohibited by laws or administrative regulations; or 

refusal or obstruct the police in their lawful supervision and inspection; or refuse to 

provide technical support and assistance to the police. 

The further examination of this interesting piece of Chinese law would lead 

us too far from the issue of this paper. It is sufficient to conclude that the broad 

definitions of public security, public order, and public safety provide the police with 

enormous powers to control the daily life of people living in or visiting China. The 

duty to maintain public order and to stop acts that endanger public order165 gives 

the Chinese police the authority which is unimaginable in the most countries of this 

world. 
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The way how Chinese police uses this power has become more evident 

thanks to the outbreak of coronavirus. According to the Financial Times, 166                

the Chinese police have used the following measures.  

“More than 900km from Wuhan, the metropolis of Wenzhou has been put in 

virtual lockdown over the past few days. Local regulations permit only one person 

per family to leave the house every two days to buy food.” “Zhuozhou, a city of 

more than 600,000 people in Hebei province, announced on January 31 that it would 

shut its freeways after officials discovered a case of coronavirus in the area.” “Poyang 

county in Jiangxi province turned all traffic lights red on Monday and barred any 

travel on roads, as its neighbouring counties closed all transportation links.” “Some 

local governments have told residents to remain in their homes for days. Heilongjiang 

province in northern China has threatened the death penalty for anyone caught 

intentionally spreading the bug.” 

The Chinese police is not the only institution that enforced these draconian 

measures of control to protect public security and public safety. However, the 

multiple images of the deserted Chinese cities during the outbreak of the infection 

showed the ubiquitous presence and involvement of Chinese police in enforcing the 

restrictions described by the news reporters. There is a massive use of surveillance 

technology, including drones, monitoring the compliance with the epidemic 

prevention measures.167 The official news reports praise the police for the heroic acts 

in “the national war against the virus.”168 

There is also the criticism of the police. In a well-publicized case, a Chinese 

doctor, who had warned about the outbreak of coronavirus and later died from the 

infection in Wuhan, was censured by the Chinese police for "making false comments" 

that had "severely disturbed the social order".169 The Wuhan police made a statement 

that they acted according the Public Security Administrative Penalties Law of the 

People’s Republic of China170. The report does not quote the exact provision, but it 
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was likely Article 25 which states: “A person who commits one of the following acts 

shall be detained for not less than 5 days but not more than 10 days and may,           

in addition, be fined not more than 500 yuan; and if the circumstances are relatively 

minor, he shall be detained for not more than 5 days or be fined not more than 500 

yuan (1) intentionally disturbing public order by spreading rumors, making false 

reports of dangerous situations and epidemic situations or raising false alarms or by 

other means.” The police report indicates, that since the circumstances were not 

serious, they did not impose any penalty. The death of the doctor caused a significant 

amount of anger against the police displayed on the social media, which, according 

to the news reports, was quickly suppressed by the Chinese censors.171 

It is not only the public that raises some limited criticism of the police work. 

In a very unusual move, the Supreme Court made a news release criticizing the action 

of the Wuhan police in suppressing the warnings of the doctor.172 It is important to 

underline that there was not any court case involving the doctor. In the Anglo-

American legal tradition, the court may take a public stance but there must be a case 

brought before the court. In the words of Alexis de Tocqueville, “it can only interfere 

when the conduct of a magistrate is specially brought under its notice.”173 The news 

release is still an exception. If there is an official disapproval of the actions of the 

police, it will likely come from the leaders of the Communist party or the party’s 

watchdog “Central Commission for Discipline Inspection”.174   

 

Public security and human rights 

A much greater amount of disapproval comes from the human rights activists. 

They are often struck by what appears to them as an obvious violation of human 

rights. However, the claimed violations of the rights become less apparent if we 

consider the weight of public security considerations which influence many decisions 

of the police. Public security as an essential part of public order is one of the reasons 
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for limiting human rights according to the Universal Declaration of Human Rights.175 

One example is Zhenping County Public Security Bureau’s imposing a fine on Zhao 

X.176 An abstract of the official notice is the following: 

Zhao X in the village of Yushuzhuang, Henan Province rented premises to 

three Uighur people who were selling nan-bread in the locality. Zhao X violated 

article 91 of the “Counter-terrorism Law of the P.R.C."177 by not reporting this to the 

branch public security bureau. He was accused in refusing to cooperate with relevant 

departments responsible for counter-terrorism security precautions, intelligence 

information, investigation, or emergency response efforts. More specifically, Zhao X 

rented premises without authorization and without reporting. The landlord was given 

administrative detention of 15 days, and a concurrent fine of 1900 RMB. The three 

Uighurs were “forcibly repatriated to their previous residence in Xinjiang to receive 

education.” 

This incident was given by the China Law Translate as an example of violation 

of human rights. There are, however, certain factors which may justify the acts of 

Zhenping County Police. First, the offender was given the maximum penalty of 

detention and almost the maximum fine in the cases of a serious violation.               

This measure is imposed only when there are some serious consequences (严重后

果). The notice does not specify the details of those consequences. However, without 

such consequences, the imposition of penalty is very unlikely. Second, the fact of a 

forceful repatriation of the tenants to receive education indicates that the police did 

perceive them as dangerous. Third, the “Counter-terrorism Law of the P.R.C." was 

introduced in China following the deadly terrorist attack of a group of Uighurs on the 

railway station in Kunming in 2014.178 The author happened to be in Kunming at that 

time, and witnessed the shock and the anger of the Chinese public at the inability of 

Chinese police to protect them. Fourthly, the incident happened in the countryside 

of Henan Province which is predominantly populated by Han Chinese. It is possible 

that the stay of the Uighurs in the village created a social tension. The notice said 
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that the violation was discovered not by the police itself but through a complaint 

brought by a local person. 

It is certainly premature to allege a violation of human rights in this case 

without fully understanding the motives of the police action. This action may be well 

explained by the desire of the Chinese police to secure public order. A senior police 

officer in Kunming acknowledged that the conflicts between Han Chinese and               

a Muslim Hui minority can be violent. Kunming, unlike Henan countryside, is a much 

more culturally and ethnically diverse region, where people have learned to live 

together and respect the cultural differences. It is possible that the action of the 

Henan police was an example of an overzealous pursuit of the police duty to guard 

public security. In any case, it indicates the scope of the police powers to limit the 

rights of private individuals. One may conclude, that public security sets an effective 

limitation on human rights in China and creates the condition for the existence of   

the police state.   

 

Conclusion 

Police state can be defined as a government in which securing public order is 

among the greatest priorities. The rise of the Chinese police state is a recent 

phenomenon. It is a product of the co-existence of the communist ideology and the 

capitalist economic reality, in which the state continues to play the defining role.   

The whole evolution of the Chinese police law appears as a progressing increase of 

regulation of not only the life of ordinary citizens by the police force, but also the 

increased regulation and control of the police itself by the central government.       

The scope of the police duties increases on the basis of proliferating legislation. 

“Counter-terrorism Law of the P.R.C." applied in the Henan case described above is 

only one of them. The conversations with the Chinese police clearly indicate that 

securing public order is the major concern of the central government and the reason 
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for the increased regulation of the work of the Chinese police. One can also observe 

that the general government policy to solve complex problems of Chinese society 

by an increased police regulation creates the dissatisfaction among some members 

of the public. This dissatisfaction does not always appear to a foreign observer, but 

it is there and its force will depend on the effectiveness of the Chinese police to 

secure public order. In a sense, the future of the Chinese communist rule will depend 

on the effectiveness of the Chinese police and this is exactly what makes China           

a police state.  
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CONCLUSION 

 

 

Chinese criminal procedural law is very dynamic. In 2012, there was its major 

revision. Chinese law reform of criminal procedure has not stopped with the adoption 

of 2012 Law. The One of the main purposes of this reform is to secure international 

standards of procedural fairness. Despite all these efforts, an open trial with an active 

participation of witnesses and defence will remain an unachievable goal without          

a fundamental shift in the way how truth is obtained. At the moment, the main 

method of obtaining truth is the inquisitorial work of investigators, the procuratorate, 

and to the least degree, judges.  It is difficult to reconcile this way with the concept 

of procedural fairness which the Chinese written law now tries to reflect. The search 

for truth and procedural fairness can be reconciled only if truth is obtained through 

an active and open interaction of the prosecution, victim, and the accused in a public 

forum. Indeed, this interaction does not need to be antagonistic and confrontational 

in the same manner as it is perceived in the West. Adversarial trial carries a sense of 

mutual hostility. Whatever form will the future adversarial procedure take in China, 

its future depends not so much on the form and content of legislative acts, as on 

the readiness and willingness of the participants to be engaged in an open trial. 

The research shows that there is a significant degree of skepticism whether 

the political system of China is able to secure procedural fairness during criminal trial. 

It is still possible for the procedural fairness to play a greater role in Chinese criminal 

justice system within the current political milieu of China. This, however, would be 

possible not because of introducing a more perfect external administrative and 

regulatory mechanism controlling the hosts of Chinese police, procurators, and judges. 

Procedural fairness needs an internal moral foundation shared by the participants in 
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a legal process which cannot be built through the mechanical reform of the 

governmental system. It might be built by means of reintroduction of the traditional 

Confucian values of humanity into the Chinese governmental machinery, but this 

introduction will unlikely be fruitful in the society driven by the material greed rather 

than by the love of virtue.  

The need for a greater role of moral reasoning comes also from the fact that 

China has two separate regimes of liability for committing public wrongs. One regime 

is criminal liability, another is administrative. The existence of two systems of liability 

in China creates the problem of their demarcation. Even though there are attempts 

to draw a clear line between administrative and criminal offences, there is a large 

grey area in which the police inevitably has a significant discretion to choose which 

system of liability to apply. This discretion is limited. The seriousness of a public 

offence is accepted in China as the fundamental principle to distinguish the criminal 

from the administrative offences. In order to make the both systems of liability 

function well, there must be clear standards to define and to measure the 

seriousness of offences. China oscillates between two alternative policies in defining 

those standards. The first is to measure the seriousness of offences from the point of 

view of their impact on social harmony. This policy requires a significant degree of 

discretion of the police which has to be proactive in identifying and solving social 

contradictions. The second policy is to give specific descriptions of seriousness for 

each kind of offence that warrants an application of criminal law. Under this policy, 

the police must strictly follow those descriptions. The research concludes that social 

harmony is a better policy than a strict application of rules. 

Criminal procedural law in China cannot be understood without taking into 

consideration that China is a police state. The definition of a ‘police state’ has to be 

understood in neutral terms as a state in which public security and public order are 

given an overriding preference. There is an acknowledgement of human rights in China 

but their scope is very limited giving the authority to the police to control the daily 
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life of its citizens in its every aspect. It is not only the extensive governmental control 

of ordinary citizens which makes China a police state. It is also the wide network of 

personal relationships between the police and the members of the Chinese public. 

This network is created to secure public order and stability. Public security is the 

central concept of Chinese law. It gives a wide discretion to Chinese police to 

determine the scope of individual rights and duties in general, and also whether or 

not to initiate criminal proceedings. 

This research presents a first step to a deeper examination and comparing 

Chinese criminal procedural law to Thai law. Chinese criminal procedural law remains 

very different from Thailand in many respects. The key difference is the role of police. 

This report indicates that Chinese police plays a much greater and extensive role 

than the police in any other countries. The Chinese police has an enormous discretion 

to initiate criminal or administrative proceedings in dealing with the same type of 

public wrongdoing which Thai police do not have. Should Thailand adopt some of 

the features of the Chinese police system as the key mechanism of criminal 

procedural law? This adoption would certainly imply the shift within the criminal 

procedure law from the court to the police. It is apparent that this will be an 

unwelcomed suggestion in Thailand for many reasons. First, Thai police does not 

enjoy the same degree of public trust as in China. Second, Thai people are much 

more cautious in allowing the government to regulate every aspect of their lives. 

There is, however, one suggestion which would be welcomed in Thailand. Thai police 

must have a stronger moral image than the one it has nowadays. Higher moral 

requirements for Thai police are essential for creating trust to the work of police in 

obtaining true evidence. The Chinese idea that procedural fairness and truth are not 

competing principles of criminal procedure but the two aspects of achieving social 

harmony is certainly attractive. Its realization, however, is impossible without ensuring 

that a police office is a righteous officer. The interviews with some members of 
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Chinese police and the public also show that this ideal is not easily realizable even 

in China.    
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